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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1987 (7 U.S.C. 601 e¢ seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8684) 


In re CLOVERLAKE DAIRY FOODS OF PLAINVIEW, INC. AMA Docket 
No. M 182-1. Decided October 29, 1963. 


Dismissal 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


The petition in the above-entitled matter was filed September 
18, 1962, under Section 8c(15)(A) of the Agricultural Adjust- 
ment Act (1933), as reenacted and amended by the Agricultural 
Marketing Agreement Act of 1937 and subsequent amendments 
(7 U.S.C. 601 et seq.). Subsequently, the parties stipulated and 
agreed that this proceeding be dismissed with prejudice. 


In accordance therewith, the petition is hereby dismissed with 
prejudice. 


(No. 8685) 


In re NEWARK MILK & CREAM COMPANY. AMA Docket No. 
27-126. Decided October 28, 1963. 


Interlocutory Ruling — Nonpool Plant — 
Audit to be Conducted 


Reasonableness of audit conducted by market administrator at a nonpool 
plant with respect to milk, cream and skim milk there received where 
the classification of the milk and cream is claimed at the shipping 
pool plant and dependent upon a showing that the milk and cream did 
not reenter the marketing area and the nonapplicability of the fluid 
skim differential is also dependent upon such a showing is to be deter- 
mined in the light of all the facts which are not present herein. 


1063 
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Mr. Richard W. DeKorte, of Paterson, New Jersey, for petitioner. Mr. John 
G. Liebert, for Agricultural Marketing Service. Mr. Jack W. Bain, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


INTERLOCUTORY RULING 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq:), involving the classifi- 
cation of milk and cream subject to, and the application of the 
fluid skim milk differential contained in, Order No. 27, as 
amended, issued under the act and which during the period in- 
volved herein regulated the handling of milk in the New York 
metropolitan marketing area. Petitioner operates pool plants? 
located in the State of New York, a nonpool plant in Newark, 
New Jersey, and is a handler regulated under the order. 


The milk and the milk equivalent of the cream and skim milk 
involved herein were received at petitioner’s pool plants located 
in the State of New York from producers as defined in Order 
No. 27 during 1956 and January through July 1957. Then, such 
milk, cream and skim milk were reported by petitioner to the 
market administrator for the order as leaving such pool plants 
for petitioner’s nonpool plant at Newark, New Jersey, with peti- 
tioner electing to have classification of such milk and cream 
determined at the pool plant from which shipped pursuant to 
section 927.33(d) of the order. Petitioner reported the milk in- 
volved as Class I-C milk and the cream as Class III. 


Section 927.37(c) defined Class I-C milk, in part, as all milk 
which leaves the plant of classification in the form of milk and 
which is delivered to a plant or a purchaser in Northern New 
Jersey “but which at no time (1) is received ... at a plant in 


1 Effective August 1, 1957, Order No. 27, as amended, was further amended to regulate the 
handling of milk in the New York-New Jersey milk marketing area. In addition, such order 
was renumbered as Order No. 2 effective January 1, 1962 (26 F. R. 12752), but we shall call 
it Order No. 27 herein. 


2 This meant generally at the time of the controversy herein that milk received at these 
plants from dairy farmers was priced and pooled under the order. Nonpool plants are plants 
with respect to which receipts of milk from dairy farmers are not priced and pooled under 
the order. 


hn 
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the marketing area, or (2) otherwise enters the marketing area 
...”’ (Emphasis supplied.) Section 927.37(e) defined Class III 
milk, in part, as all milk the butterfat from which leaves the 
plant of classification in the form of cream which “is delivered 
to a plant or a purchaser outside the marketing area, but which 
at no time (1). is received at a plant in the marketing area, or 
(2) otherwise enters the marketing area...” (Emphasis sup- 
plied.) Also, section 927.44 of the order prescribed a fluid skim 
differential payment with respect to skim milk utilized in the 
marketing area in fluid products and all other skim milk derived 
from Class II or Class III milk which is not shown to be other- 
wise utilized. 


Upon audit of the records of petitioner’s Newark plant, the 
market administrator reclassified some of the milk and cream in 
Class I-A and Class II, respectively, and applied the fluid skim 
differential to skim milk. Petitioner contests such reclassification, 
the application of the fluid skim differential and the charges re- 
sulting therefrom in this proceeding. 


Sessions of the oral hearing were held before Jack W. Bain, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, June 30, July 1, 29 and 30, 1959, in 
New York, New York. Petitioner was represented by Edward J. 
Gilhooly, Attorney at Law, Newark, New Jersey, and respondent 
was represented by John M. Durbin, Office of the General Coun- 
sel, United States Department of Agriculture. The hearing was 
reopened, upon motion of petitioner, and sessions of the reopened 
hearing were held July 26 and 27, 1960, in Newark, New Jersey. 
It was then agreed by the parties to recess the hearing to enable 
counsel to exchange, in effect, summaries of each party’s audit 
of petitioner’s nonpool plant at Newark, New Jersey, in an effort 
to reach some agreement or narrow the issues herein. No agree- 
ment being reached, the hearing was resumed Septmber 25, 1962, 
in Newark, New Jersey. Petitioner was represented at the re- 
sumed hearing by Richard W. DeKorte, Attorney at Law, Newark, 
New Jersey, replacing Mr. Gilhooly who had died. Respondent 
was represented by John G. Liebert, Office of the General Coun- 
sel, replacing Mr. Durbin who had retired. In a further attempt 
to avoid lengthy testimony involving voluminous records, the 
parties submitted to the hearing examiner for determination the 
issue of whether the market administrator’s audit of the records 
of petitioner’s Newark plant for purposes of the controversy 
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herein should be the same type of audit as that made by the 
market administrator with respect to a pool plant for the pur- 
pose of determining classification of milk and whether such audit 
should be interpreted the same way. It was also agreed that 
further proceedings herein would await decision of this matter 
by the Judicial Officer.’ 

Both parties filed briefs on the issue raised and on August 26, 
1963, the hearing examiner filed a report, in effect, answering the 
question propounded by the parties in the negative, that is, in 
favor of petitioner’s position, namely, that the classification and 
accounting procedures applicable to classification and accounting 
for milk at a pool plant do not apply to verification of petitioner’s 
reports here since there was no question of classification but only 
the matter as to whether the milk, cream or skim milk entered 
the marketing area. On September 16, 1963, respondent filed 
exceptions to the hearing examiner’s report 


The hearing examiner was correct, we think, in his view that 
since petitioner had elected classification of the milk and cream 
involved at its pool plants from which the milk and cream were 
shipped to petitioner’s nonpool plant any audit of the nonpool 
plant’s records would be for the purpose of verifying that the 
milk, cream and skim milk did not enter the marketing area. 


Section 927.30 called for the classification of all milk the 
butterfat from which is received at a plant at which the classifi- 
cation of milk received from producers is to be determined and 
all milk and specified milk products entering the marketing area. 
Section 927.35 provided for accounting procedure “for classifying 
muk” (emphasis supplied) to be set up by the market adminis- 
trator pursuant to section 927.36 dealing with the issuance of 
rules and regulations. The milk and cream involved here were 
subject to classification only at the shipping pool plants and the 
classification of I-C and III reported by petitioner attached at 
the shipping plant subject only to a satisfactory showing that the 
milk or cream did not enter the marketing area. See Im re Newark 
Milk and Cream Co., 18 A.D. 211 (1959), aff'd, Newark Milk and 
Cream Co. v. Benson, 287 F.2d 681 (3d Cir. 1961) ; In re Hygienic 
Dairy Co., 18 A.D. 218 (1959). 


3? While the rules of practice do not contemplate appeals from interlocutory rulings of the 
hearing examiner, we shall consider the issue posed by the parties in order to give effect to 
their agreement, expedite the proceeding and, perhaps, facilitate an amicable settlement of this 
controversy. Cf. In re Mills Dairy Products Company et al., 19 A.D. 807 (1960). 
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Consequently, if there was no milk or cream to be classified at 
petitioner’s Newark plant for the periods involved, the order does 
not require that. the market administrator apply the accounting 
procedure contained in the rules and regulations to the entire 
operations of the Newark plant. If there was some milk or cream 
to be classified at the Newark plant, even though from other 
handlers, the accounting procedure would so apply in order to 
classify such milk or cream. In the latter event, however, any 
plant loss of butterfat in excess of the tolerance allowed by the 
accounting procedure would be charged first against the milk or 
cream to be classified at the Newark plant (In re Hygienic Dairy 
Co., supra). It does not seem likely, then, that for the months 
involved here such was the case and we do not reach the question 
as to what may be legally done by the market administrator in 
such a situation as far as the milk or cream classified at the ship- 
ping pool plant is concerned. 


The market administrator, however, must verify the claimed 
classification of I-C and III to the effect that the fluid milk and 
the cream were not received at a plant in the marketing area or 
otherwise entered the marketing area. It is not enough for peti- 
tioner to show merely that the milk and cream were shipped to 
its nonpool plant outside the marketing area and received there. 
Similarly the market administrator must verify the claim that 
fluid skim milk is not subject to the fluid skim differential, that 
is, that the fluid skim milk is shown to be utilized otherwise than 
in fluid milk products in the marketing area. Of course, section 
927.31 provides that the burden of proving the classifications 
claimed and that skim milk is not subject to the skim differential, 
rests upon the petitioner, and petitioner must demonstrate what 
happened to the milk, cream and skim milk, that is, a disposition 
outside the marketing area in order to meet its burden. Cf. 
Newark Milk and Cream Co. v. Benson, supra. 


The question, therefore, comes down to what the market ad- 
ministrator may or should require by way of verification when 
milk, cream or fluid skim milk is shipped from a pool to a non- 
pool plant, classification is claimed at the shipping pool plant 
and retention of the classification claimed or the nonapplicability 
of the fluid skim differential depends upon a showing that the 
milk, cream or fluid skim milk did not get into the marketing 
area. 


We do not think we can give a flat answer to this question. 
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Milk or cream which goes to a purchaser outside the marketing 
area, €.g., in packaged form, may require less in the way of veri- 
fication than milk or cream or fluid skim milk going to a plant 
which manufactures products and processes and packages fluid 
milk for distribution. Again the plant operations or the records in 
one plant may allow satisfactory verification without a so-called 
complete audit whereas the absence of adequate or reliable rec- 
ords in another plant may not bring the same result. For in- 
stance, Mr. Edward Nuclo of the market administrator’s office 
explained at a meeting (June 7, 1955) concerning the accounting 
procedure of the rules and regulations (see pp. 153-188 of the 
transcript of the meeting) that if plant records showed 100 cans 
of cream going into a manufacturing operation but the resulting 
product accounted for only the butterfat in 95 of the 100 cans 
all 100 cans of the cream would be Class III, but if the records 
showed only 97 cans put in the manufacturing process the remain- 
ing three cans would not be considered to have been shown as not 
entering the marketing area and would be Class II. 


It seems to us, then, that, as a matter of law, the answers asked 
for in the situation presented, including the matter of whether a 
so-called “‘product accountability” or a “butterfat accounting” 
audit should be made, and what conclusions should be drawn 
therefrom, depend upon the reasonableness of the market ad- 
ministrator’s action in a particular case in the light of all the 
facts in the case. And of course all the evidence is not in here. 
We do not see any need for the oral argument requested by re- 
spondent and the case is remanded to the hearing examiner for 
appropriate action in the light of this ruling. 


(No. 8686) 


In re JULIAN M. MARKS, STUART A. NEWMAN, MARSHALL K. 
SMITH, IRWIN M. EISEN, AND JAMES §. SCHONBERG. CEA 
Docket No. 98. Decided October 4, 1963. 


Petition for Reconsideration — 
Dismissal 


The order of July 16, 1963, is supported by the evidence and the law applica- 
ble thereto and the petition of respondent Marshall K. Smith is dismissed. 
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Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter I), respondent Marshall K. Smith filed a petition 
for reconsideration of the decision and order entered July 16, 
1963 (22 A.D. 761), insofar as they affected respondent Smith. 
Complainant filed a reply to the petition for reconsideration. An 
order was entered August 6, 1963, staying the order of July 16, 
1963, in its application to respondent Smith. 


We found in the decision of July 16, 1963, that respondent 
Smith in trading May 19, 1960, on the close of trading in the 
May 1960 wheat future on the Chicago Board of Trade by direct 
and noncompetitive negotiation with respondent Eisen, bought 
25,000 bushels of May 1960 wheat futures from Eisen at $1.98-14 
a bushel and sold Eisen 25,000 bushels at $1.98 a bushel, that 
these were reciprocal transactions and that Smith “gave a half” 
to Eisen on the purchase in order to get off his selling orders for 
25,000 bushels. We concluded that Smith thereby violated section 
4c(A) of the act, section 1.38 of the regulations under the act 
(17 CFR 1.38) and section 4b(A) of the act. 


Respondent Smith does not convince us that we were wrong 
in the decision and order of July 16, 1963. We believe that the 
evidence amply supports the charge in the complaint and the 
findings and conclusions in the decision. Accordingly the petition 
for reconsideration is dismissed and the stay order of August 6, 
1963, is vacated. 


Effective November 1, 1963, the registration of Marshall K. 
Smith as a floor broker under the Commodity Exchange Act is 
suspended for a period of 20 days and during such period all 
contract markets shall refuse all trading privileges to Marshall 
K. Smith, such refusal to apply to all trading done and positions 
held by said Smith directly or indirectly. 


(No. 8687) 


In re CAREY BUNN. P&S Docket No. 2970. Decided October 7, 
1963. 
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Registration and Bonding Provisions — 
Cease and Desist — Default Order 


Respondent is ordered to cease and desist from (1) failing to pay, when due, 
the full purchase price of livestock purchased in commerce; (2) engaging 
in business as a dealer under the act without being registered and bonded 
as required by the act, and (3) issuing checks in payment of livestock 
purchased in commerce without having and maintaining on deposit in the 
bank upon which they are drawn sufficient funds to cover such checks. 


Mr. Garrett N. Wyss, for complainant. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed July 18, 1968, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is charged with engaging in business as a dealer under the 
act without being registered with the Secretary so to operate and 
without maintaining a reasonable bond or its equivalent, as re- 
quired by the act and the regulations issued thereunder, with 
failing to pay, when due, the full purchase price of livestock 
purchased in commerce and with issuing checks in purported 
payment for livestock purchased which checks were returned by 
the banks upon which they were drawn because of insufficient 
funds in respondent’s account in violation of section 312(a) of 
the act (7 U.S.C. 213(a)). A copy of the complaint and a copy 
of the rules of practice were served upon respondent July 20, 
1963. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint and, in effect, a waiver of oral hearing. Notwith- 
standing such notice respondent has not filed an answer. The 
matter was referred to Will Rogers, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c): of the rules of practice. 
On August 30, 1963, the hearing examiner filed a report recom- 
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mending that respondent be found to have violated the act as 
charged and be ordered to cease and desist from such violations. 
No exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. The Middle Georgia Livestock Sales Co. stockyard, Jackson, 
Georgia, and the Capital Livestock Auction Company, Inc. stock- 
yard, Atlanta, Georgia, are now and were at all times material 
herein posted stockyards subject to the provisions of the act. 


2. Respondent, Carey Bunn, is an individual whose address is 
Route 2, McDonough, Georgia. 


38. During the period September 5, 1962, through January 22, 
1963, respondent purchased or sold for his own account a total of 
256 head of livestock at the stockyards in 22 separate trans- 
actions without being registered with the Secretary under the 
act as a dealer and without filing and maintaining a reasonable 


bond or its equivalent. 


4. During the period November 27, 1962, through January 
16, 1963, respondent purchased for his own account at the stock- 
yards a total of 141 head of livestock in 9 separate transactions 
and failed to pay the purchase prices thereof when due. 


5. During the period December 6, 1962, through January 22, 
1963, respondent issued 8 checks in the total amount of $10,614.03 
in purported payment of livestock purchased at the stockyards, 
which checks were returned by the banks upon which they were 
drawn because of insufficient funds in respondent’s account. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without being registered so to operate and without a reasonable 
bond or its equivalent, as set forth in Finding of Fact 3, consti- 
tutes willful violations of sections 303 and 312(a) of the act (7 
U.S.C. 203 and 213(a)) and sections 201.10, 201.29 and 201.30 of 
the regulations issued thereunder (9 CFR 201.10, 201.29 and 
201.30). See, e.g., In re W. O. Steen, 16 A.D. 125 (1957)'; In re 
Ray York, 20 A.D. 1112 (1961); In re T. K. Chaddock, 20 A.D. 
840 (1961). In addition, by reason of the facts set forth in Find- 
ings of Fact 4 and 5, respondent willfully violated section 312(a) 
of the act. Respondent should be ordered to cease and desist from 
such violations, as recommended by complainant. 
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ORDER 


Respondent shall cease and desist from (1) failing to pay, when 
due, the full purchase price of livestock purchased in commerce; 
(2) engaging in the business of buying or selling livestock in 
commerce as a dealer within the meaning of the act without being 
registered with the Secretary so to operate and without filing 
and maintaining a reasonable bond or its equivalent, as required 
by the act and the regulations issued thereunder; and (3) issuing 
checks in payment of livestock purchased in commerce without 
having and maintaining on deposit in the bank upon which they 
are drawn sufficient funds to cover such checks. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies thereof shall be served upon 
the parties. 


(No 8688) 


In re MARSHALL CLAMPITT. P&S Docket No. 2869. Decided Octo- 
ber 7, 1963. 


Bonding Provisions — Cease and 
Desist — Default Order 


Respondent is ordered to cease and desist from engaging in dealer activities 
without maintaining a reasonable bond or its equivalent. 


Mr. Garrett N. Wyss, for complainant. Mr. Benj. M. Holstein, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed March 1, 1968, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary under the act as a dealer 
to buy and sell livestock in commerce for his own account and is 
charged with engaging in business as a dealer without maintain- 
ing a reasonable bond or its equivalent, as required by the act and 
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the regulations issued thereunder. A copy of the complaint and a 
copy of the rules of practice were served upon respondent March 
5, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed the kind of answer required 
by the rules of practice. The matter was referred to Benj. M. 
Holstein, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, for the preparation of a report 
without further investigation or hearing pursuant to section 
202.9(c) of the rules of practice. On August 23, 1963, the hearing 
examiner filed a report recommending that respondent be found 
to have violated the act as charged, be ordered to cease and desist 
from such violation and be suspended as a registrant under the 
act until he complies with the bonding requirements of the act 
and the regulations issued thereunder. No exceptions to the hear- 
ing examiner’s report were filed. On September 27, 1963, com- 
plainant recommended that respondent not be suspended as a 
registrant under the act as he has now fully complied with the 
bonding requirements thereof. 


FINDINGS OF FACT 


1. The Rains County Livestock & Commission Company stock- 
yard, Emory, Texas, the Sulphur Springs Livestock Commission 
Company stockyard, Sulphur Springs, Texas, and the Pilot Point 
Livestock Exchange, Inc. stockyard, Pilot Point, Texas, are now 
and were at all times material herein posted stockyards subject 
to the provisions of the act. 


2. Respondent, Marshall Clampitt, is an individual whose ad- 
dress is 2009 Redwood Street, Denton, Texas. Respondent is now 
and was at all times material herein engaged in business as a 
dealer within the meaning of the act and registered with the Sec- 
retary to buy and sell livestock in commerce for his own account. 


3. Respondent’s dealer bond terminated June 29, 1960. By 
letter dated August 18, 1961, respondent was reminded of such 
termination date and was informed that he would have to furnish 
a new bond if he continued to operate as a dealer buying or sell- 
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ing livestock in commerce for his own account. Respondent was 
further notified by letters dated September 11 and 22, 1961, and 
December 19, 1962, that if he continued to operate as a dealer he 
would have to furnish the required bond. Notwithstanding such 
notices, respondent continued to engage in the business of buying 
and selling livestock at the stockyards as a dealer without filing 
and maintaining a reasonable bond or its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in Find- 
ing of Fact 3, constitutes a willful violation of section 312(a) of 
the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations issued thereunder (9 CFR 201.29 and 201.30). See, 
@.9., In re W. O. Steen, 16 A.D. 125 (1957) ; In re Ray York, 20 
A.D. 1112 (1961). Respondent should be ordered to cease and 
desist from violating the aforementioned provisions of the act and 
the regulations. However, no suspension of respondent as a regis- 
trant under the act is necessary as he is currently complying 
therewith. 


ORDER 


Respondent shall cease and desist from engaging in business as 
a dealer under the act without filing and maintaining a reasonable 
bond or its equivalent, as required by the act and the regulations 
issued thereunder. 


This order shall become effective on the 10th day after service 
theerof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 8689) 


In re HOMER PARHAM. P&S Docket No. 2954. Decided October 
7, 1963. 


Bonding Provisions — Cease and 
Desist — Default Order 


Respondent is ordered to cease and desist from engaging in dealer activities 
without maintaining a reasonable bond or its equivalent. 
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Mr. Garrett N. Wyss, for complainant. Mr. Benj. M. Holstein, Hearing Ex- 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemenitted (7 U.S.C. 181 
et seq.), instituted by a complaint filed June 24, 1963, by the Di- 
rector, Packers and Stockyards Division, Agricultural Marketing 
Service, United States Department of Agriculture. The respondent 
is 1egistered with the Secretary under the act as a dealer to buy 
and sell livestock in commerce for his own account and is charged 
with engaging in business as a dealer without maintaining a 
reasonable bond or its equivalent, as required by the act and the 
regulations issued thereunder. A copy of the complaint and a copy 
of the rules of practice were served upon respondent June 29, 
1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Benj. M. Holstein, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On August 
22, 1963, the hearing examiner filed a report recommending that 
respondent be found to have violated the act as charged, be 
ordered to cease and desist from such violation and be suspended 
as a registrant under the act until he complies with the bonding 
requirements of the act and the regulations issued thereunder. No 
exceptions to the hearing examiner’s report were filed. On Sep- 
tember 26, 1963, complainant recommended that respondent not be 
suspended as a registrant under the act as he has now fully com- 
plied with the bonding requirements thereof. 


FINDINGS OF FACT 


1. Respondent, Homer Parham, is an individual whose address 
is Atkins, Arkansas. Respondent is now and was at all times 
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material herein registered with the Secretary as a dealer buying 
and selling livestock in commerce for his own account. 


2. The Ola Community Auction Sale, Ola, Arkansas, Roy R. 
Chaney’s Auction Sale, Morrilton, Arkansas, the Russellville Live- 
stock Sales Company stockyards, Russellville, Arkansas, and the 
Morrilton Livestock Auction, Morrilton, Arkansas, are now and 
were at all times material herein posted stockyards subject to the 
provisions of the act. 


3. Respondent’s surety bond terminated October 8, 1961. On 
or about September 29, 1961, respondent was notified in writing 
of such termination date, and was informed that he would have 
to furnish a new bond if he continued to operate after October 8, 
1961, as a registrant under the provisions of the act. Notwith- 
standing such notice, respondent continued to engage in business 
as a dealer, buying and selling livestock at the stockyards with- 
out filing and maintaining a reasonable bond or its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent as set forth in Find- 
ing of Fact 3, constitutes a willfull violation of section 312(a) of 
the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations issued thereunder (9 CFR 201.29 and 201.30. See 
e.g., In re W. O. Steen, 16 A.D. 125 (1957) ; In re Ray York, 20 
A.D. 1112 (1961). Respondent should be ordered to cease and 
desist from violating the aforementioned provisions of the act and 
the regulations. However, no suspension of respondent as a regis- 
trant under the act is necessary as he is currently complying 
therewith. : 
ORDER 


Respondent shall cease and desist from engaging in business as 
a dealer under the act without filing and maintaining a reasonable 
bond or its equivalent, as required by the act and the regulations 
issued thereunder. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 
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(No. 8690) 


In re BURT H. RIVARD. P&S Docket No. 2942. Decided October 7, 
1963. 


Bonding Provisions — Suspension of 
Registration — Default Order 


Respondent is suspended as a registrant under the act until such time as he 
complies with the bonding requirements of the act. 


Mr. Garrett N. Wyss, for complainant. Mr. Will Rogers, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed May 21, 1963, by the Di- 
rector, Packers and Stockyards Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondent is 
registered with the Secretary under the act as a dealer to buy and 
sell livestock in commerce for his own account and is charged 
with engaging in business without maintaining a reasonable bond 
or its equivalent, as required by the act and the regulations issued 
thereunder. A copy of the complaint and a copy of the rules of 
practice were served upon respondent May 25, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of the 
rules of practice (9 CFR 202.9), failure to file an answer would 
constitute an admission of the facts alleged in the complaint and, 
in effect, a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The matter was referred to 
Will Rogers, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of a 
report without further investigation or hearing pursuant to sec- 
tion 202.9(c) of the rules of practice. On August 30, 1963, the 
hearing examiner filed a report recommending that respondent be 
found to have violated the act as charged, be ordered to cease 
and desist from such violation and be suspended as a registrant 
under the act until he complies with the bonding requirements of 
the act and the regulations issued thereunder. No exceptions to 
the hearing examiner’s report were filed. 
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FINDINGS OF FACT 


1. Respondent, Burt H. Rivard, is an individual whose address 
is 1802 West Olive Street, Stillwater, Minnesota. Respondent is 
now, and was at all times material herein, engaged in the business 
of a dealer within the meaning of the act and registered with the 
Secretary to buy and sell livestock in commerce for his own 
account. 


2. The Rush City Livestock Sales stockyard, Rush City, Minne- 
sota, the St. Paul Union Stockyards, South St. Paul, Minnesota, 
and the Lafayette Livestock Yards stockyard, Lafayette, Minne- 
sota, formerly the Bob Lund Livestock Yards stockyards, are now, 
and were at all times material herein, posted stockyards subject to 
the provisions of the act. 


38. Respondent’s surety bond terminated September 8, 1961. On 
or about August 29, 1961, respondent was notified in writing re- 
garding the termination of his bond and was informed that he 
would have to furnish a new bond if he continued to operate as 
a registrant under the act. On or about October 3, 1961, respond- 
ent was further notified in writing that if he continued to operate 
as a dealer he would have to furnish the required bond. Notwith- 
standing such notices, respondent continued to engage in the busi- 
ness of a dealer, buying and selling livestock at the stockyards, 
without filing and maintaining a reasonable bond or its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in Find- 
ing of Fact 3, constitutes a willful violation of section 312(a) of 
the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations issued thereunder (9 CHR 201.29 and 201.30). See 
e.g., In re W. O. Steen, 16 A.D. 125 (1957); In re Ray York, 20 
A.D. 1112 (1961). Under the circumstances, respondent should be 
ordered to cease and desist from violating the aforementioned 
provisions of the act and the regulations and respondent should 
be suspended as a registrant under the act until he has achieved 
full compliance with respect thereto, as recommended by com- 
plainant. 


ORDER 


Respondent shall cease and desist from engaging in business as 
a dealer under the act without furnishing and maintaining a 
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reasonable bond or its equivalent, as required by the act and the 
regulations issued thereunder. 


Respondent is suspended as a registrant under the act until he 
fully complies with the bonding requirements of the act and the 
regulations issued thereunder. At his request, when he demon- 
strates that he has complied with such requirements, a supple- 
mental order will be issued in this proceeding terminating this 
suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 8691) 


In re LEONARD TRACY. P&S Docket No. 2874. Decided October 7, 
1963. 


Registration and Bonding Requirements — 
Cease and Desist 


Respondent is ordered to cease and desist from engaging in business as a 
dealer under the act without filing and maintaining a reasonable bond or 
its equivalent as required by the act. 


Respondent is also ordered to cease and desist from engaging in business as 
a market agency under the act without being registered and without filing 
and maintaining a reasonable bond or its equivalent as required by the 
act. 


Mr. Garrett N. Wyss, for complainant. Mr. John L. Sandstedt, of College 
Station, Texas, for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed March 13, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respondent 
is registered with the Secretary under the act as a dealer to buy 
and sell livestock in commerce for his own account and is charged 
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with operating as a market agency buying livestock in commerce 
on a commission basis without being registered so to transact 
business and with violating the bonding requirements of the act 
and the regulations issued thereunder. A copy of the complaint and 
a copy of the rules of practice were served upon respondent March 
19, 1963. 


Respondent filed an answer April 5, 1963, in which he admitted 
all the material allegations of fact contained in the complaint. The 
matter was referred to Will Rogers, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice (9 
CFR 202.9(c)). On August 23, 1963, the hearing examiner filed a 
report recommending that respondent be found to have violated 
the act as charged and be ordered to cease and desist from such 
violations. No exceptions to the hearing examiner’s report were 
filed. 


FINDINGS OF FACT 


1. Miller & Dominique’s Stock Yards, Eunice, Louisiana, 
Micelle’s Commission Yard, Lake Charles, Louisiana, W.H. Hodges 
& Co. of Crowley, Inc. stockyard, Crowley, Louisiana, and Bryan 
Livestock Exchange, Bryan, Texas, are now and were at all times 
material herein posted stockyards subject to the provisions of the 
act. 


2. Respondent, Leonard Tracy, is an individual whose address 
is Post Office Box 6031, Bryan, Texas. Respondent is now and was 
at all times material herein registered with the Secretary under 
the act as a dealer to buy and sell livestock in commerce for his 
own account. 


8. Respondent’s dealer bond terminated October 23, 1959. By 
letter dated October 20, 1959, respondent was notified of such 
termination date and was informed that he would have to furnish 
a new bond if he continued to operate after October 22, 1959, as 
a dealer buying or selling livestock in commerce for his own ac- 
count. Respondent was further notified by a letter dated Novem- 
ber 10, 1959, that if he continued to operate as a dealer he would 
have to furnish the required bond. Notwithstanding such notices, 
respondent continued to engage in the business of selling livestock 
in commerce at the stockyards without filing and maintaining a 
reasonable bond or its equivalent. 
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4. During the period May 24, 1962, to at least March 8, 1963, 
respondent engaged in the business of purchasing livestock in 
commerce at the stockyards on a commission basis as a market 
agency without being registered with the Secretary so to transact 
business, and without filing and maintaining a reasonable bond or 
its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a dealer and market 
agency under the act without a reasonable bond or its equivalent, 
as set forth in Findings of Fact 3 and 4, constitutes willful viola- 
tions of section 312(a) of the act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations issued thereunder (9 CFR 
201.29 and 201.30). See, e.g., In re W. O. Steen, 16 A.D. 125 
(1957) ; In re Ray York, 20 A.D. 1112 (1961). Also, respondent’s 
operation in business as a market agency under the act without 
being registered so to transact business, as set forth in Finding 
of Fact 4, constitutes a willful violation of sections 303 and 
312(a) of the act (7 U.S.C. 203 and 213(a)) and section 201.10 
of the regulations issued thereunder (9 CFR 201.10). See, e.g., 
In re T. K. Chaddock, 20 A.D. 840 (1961); In re Raymond W. 
Matz, 22 A.D. 810 (1963). Since June 13, 1963, however, respond- 
ent has been registered with the Secretary as a dealer and a 
market agency and has also furnished a properly executed surety 
bond to cover such activities. No suspension of respondent as a 
registrant under the act is warranted. Nevertheless, respondent 
should be ordered to cease and desist from hereafter engaging in 
the violations of the act found herein, as recommended by com- 
plainant. 


ORDER 


Respondent shall cease and desist from engaging in business as 
a dealer in commerce within the meaning of the act without filing 
and maintaining a reasonable bond or its equivalent as required 
by the act and the regulations issued thereunder. 


Respondent shall cease and desist from engaging in business as 
a market agency in commerce within the meaning of the act with- 
out being registered with the Secretary so to transact business 
and without filing and maintaining a reasonable bond or its 
equivalent as required by the act and the regulations issued 
thereunder. 
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This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 


(No. 8692) 


In re MARVIN BYNUM. P&S Docket No. 2957. Decided October 8, 
1963. 


Bonding Provisions — Suspension of 
Registration — Default Order 


Respondent is suspended as a registrant under the act until he fully complies 
with the bonding requirements of the act. 


Mr. Garrett N. Wyss, for complainant. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et se€q.), instituted by a complaint filed June 28, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary under the act as a dealer to 
buy and sell livestock in commerce for his own account and is 
charged with engaging in business without maintaining a reason- 
able bond or its equivalent, as required by the act and the regula- 
tions issued thereunder. A copy of the complaint and a copy of the 
rules of practice were served upon respondent July 1, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of the 
rules of practice (9 CFR 202.9), failure to file an answer would 
constitute an admission of the facts alleged in the complaint and, 
in effect, a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed the kind of answer required by the rules 
of practice. The matter was referred to John Curry, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, for the preparation of a report without 
further investigation or hearing pursuant to section 202.9(c) of 
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the rules of practice. On September 6, 1963, the hearing examiner 
filed a report recommending that respondent be found to have 
violated the act as charged, be ordered to cease and desist from 
such violation and be suspended for a period of 20 days and there- 
after until he fully complies with the bonding requirements of 
the act and the regulations issued thereunder. No exceptions to 
the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Marvin Bynum, is an individual whose address 
is Route 1, Tishomingo, Oklahoma. Respondent is now and was 
at all times material herein registered with the Secretary as a 
dealer buying and selling livestock in commerce for his own 
account. 


2. The Ranchers Livestock Commission Company stockyard, 
Antlers, Oklahoma, the A. A. Albert Commission Company stock- 
yard, Atoka, Oklahoma and the Ada Livestock Auction Inc, stock- 
yard, Ada, Oklahoma, are now and were at all times material here- 
in posted stockyards subject to the provisions of the act. 


3. Respondent’s surety bond terminated May 18, 1962. On or 
about May 11, 1962, respondent was notified in writing of such 
termination date, and was informed that he would have to furnish 
a new bond if he continued to operate after May 18, 1962, as a 
registrant under the provisions of the act. On or about January 
25, 1963, respondent was further notified in writing that if he 
continued to operate as a livestock dealer in commerce he would 
have to furnish the required bond. Notwithstanding such notices, 
respondent continued to engage in the business of a dealer, buying 
and selling livestock at the stockyards for his own account, with- 
out filing and maintaining a reasonable bond or its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in Find- 
ing of Fact 3, constitutes a willful violation of section 312(a) of 
the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations issued thereunder (9 CFR 201.29 and 201.30). See, 
eg., In re W. O. Steen, 16 A.D. 125 (1957); In re Ray York, 20 
A.D. 1112 (1961). Under the circumstances, the respondent should 
be ordered to cease and desist from continuing to violate the 
aforementioned provisions of the act and the regulations and re- 
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spondent should be suspended as a registrant under the act until 
he has achieved full compliance with respect thereto, as recom- 
mended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in business as 
a dealer under the act without providing and maintaining a 
reasonable bond or its equivalent, as required by the act and the 
regulations issued thereunder. 


Respondent is suspended as a registrant under the act until he 
fully complies with the bonding requirements of the act and the 
regulations issued thereunder. At the request of respondent, when 
he demonstrates that he has complied with such requirements, a 
supplemental order will be issued in this proceeding terminating 
this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 8693) 


Im re HUMBOLDT LIVESTOCK COMMISSION COMPANY, INC. P&S 
Docket No. 2858. Decided October 8, 1963. 


Operating while Insolvent — Shippers’ Proceeds — 
Sale of Consigned Livestock to Employees — 
Cease and Desist 


Respondent is ordered to cease and desist from operating as a market agency 
and a dealer while insolvent, using funds received as proceeds from the 
sale of livestock on a commission basis for purposes of its own, and per- 
mitting an employee to purchase livestock from consignments. 


Mr. Donald E. Graham, for complainant. Mr. Harlyn A. Stoebe, of Humboldt, 
Iowa, and Mr. C. T. Sanders, of Kansas City, Missouri, for respondent. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), instituted by a complaint filed February 14, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary under the act as a market 
agency and a dealer and is charged with being insolvent, operat- 
ing as a market agency and a dealer while insolvent, using funds 
received as proceeds from the sale of livestock on a commission 
basis for purposes of its own and permitting an employee to pur- 
chase livestock from consignments. A copy of the complaint and a 
copy of the rules of practice were served upon respondent Febru- 
ary 18, 1963. 


On March 26, 1963, respondent filed an answer in which it ad- 
mitted the jurisdictional allegations of the complaint and denied 
the remaining allegations contained therein. An oral hearing was 
held July 31, 1963, before Will Rogers, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
in Fort Dodge, Iowa. Respondent was represented by Harlyn A. 
Stoebe and C. T. ‘Tad’ Sanders, Attorneys at Law, of Humboldt, 
Iowa, and Kansas City, Missouri, respectively. Complainant was 
represented by Donald E. Graham, Office of the General Counsel, 
United States Department of Agriculture. At the hearing, the 
parties entered into a stipulation as to findings of fact herein and 
consented to the issuance of a specified order. On August 27, 1963, 
the hearing examiner filed a report adopting, in effect, the stipu- 
lation of the parties. No exceptions to the hearing examiner’s 
renort were filed. 


FINDINGS OF FACT 


1. The Humboldt Livestock Auction, Inc., stockyard, Hum- 
bolt, Iowa, is now and was at all times mentioned herein a posted 
stockyard subject to the provisions of the act. 


2. The respondent, Humboldt Livestock Commission Company, 
Inc., is an Iowa corporation whose address is Humboldt, Iowa. 
The respondent is registered with the Secretary as a market 
agency to sell livestock on a commission basis at the stockyard 
and as a dealer to buy and sell livestock in commerce for its own 
account, and at all times mentioned herein was so registered. 


8. The respondent’s current liabilities exceeded its current 
assets by approximately $90,000 on April 28, 1962, and $28,000 on 
December 29, 1962, and from April 28, 1962, to June 30, 1963, 
respondent’s current liabilities exceeded its current assets. 
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4. The respondent, during the period from on or about April 
28, 1962, to on or about June 30, 1963, engaged in business as a 
market agency and dealer under the act, notwithstanding the fact 
that its current liabilities exceeded its current assets during such 
period. 


5. The respondent used funds received as proceeds from the 
sale of livestock consigned to it for sale on a commission basis at 
the stockyard for purposes of its own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners of consignors. The respondent’s use of proceeds 
due the consignors or livestock resulted in a deficit balance in its 
account for shipper’s proceeds of approximately $198,000 on De- 
cember 30, 1961, $151,000 on April 28, 1962, and $51,000 on June 
30, 1962. 


6. The respondent, at the stockyard, in the transactions re- 
ferred to below and in similar transactions at divers other times 
during the period January through August 1962, permitted 
Dwayne Huntington, its auctioneer, to purchase livestock from 
consignments for resale for his own speculative account. 


Date 1962 No. Head Amount 
April 11 7 $ 585.00 
May 16 6 1,122.50 
June 20 6 1,200.00 

CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 5 and 6, 
respondent willfully violated sections 304, 307 and 312(a) of the 
act (7 U.S.C. 205, 208 and 213(a)) and sections 201.40, and 201.41 
and 201.57 of the regulations issued thereunder (9 CFR 201.40, 
201.41 and 201.57). See, e.g., In re Harry C. Daniels, d/b/a Harry 
C. Daniels and Co., 14 A.D. 9038 (1955), aff'd, 242 F.2d 39 (7th 
Cir. 1957), cert. denied, 354 U.S. 939 (1957). In addition, by 
reason of the facts set forth in Finding of Fact 4, respondent 
willfully violated section 312(a) of the act. See, e.g., In re South- 
ern Buyers, Inc., 14 A.D. 811 (1955). While respondent’s current 
liabilities exceeded its current assets during the period April 28, 
1962, to June 30, 1963, as set forth in Finding of Fact 3, com- 
plainant is satisfied that respondent’s present financial condition 
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meets the requirements of the act, as supplemented. In view of 
the foregoing, the order stipulated and consented to by the parties 
should be issued herein. 


ORDER 


Respondent shall cease and desist from: (1) engaging in busi- 
ness as a market agency or dealer under the act while its current 
liabilities exceed its current assets; (2) using for any purpose 
other than the payment of lawful marketing charges and the re- 
mittance of net proceeds to consignors, the proceeds received from 
the sale of consigned livestock; and (3) permitting auctioneers or 
other employees, whose duties in connection with the selling of 
livestock by auction involve the making of determinations or deci- 
sions directly affecting the interest of consignors, to purchase 
livestock out of consignments for any purpose for their own 
account. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank account 
designated as “custodial account for shipper’s proceeds,” or by 
some similar designation, and shall maintain such account in con- 
formity with the provisions of section 201.42 of the regulations 
(9 CFR 201.42). 


This order shall become effective on the 6th day after service 
thereof on the respondent and copies hereof shall be served upon 
the parties. 


(No. 8694) 


In re HUMBOLDT LIVESTOCK INVESTMENT COMPANY, INC. P&S 
Docket No. 2857. Decided October 8, 1963. 


Operating while Insolvent — Cease and Desist 


Respondent is ordered to cease and desist from engaging in business as a 
dealer under the act while its current liabilities exceed its current assets. 


Mr. Donald E. Graham, for complainant. Mr. Harlyn A. Stoebe, of Humboldt, 
Iowa, and Mr. C. T. Sanders, of Kansas City, Missouri, for respondent. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed February 14, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary under the act as a 
dealer and is charged with being insolvent, and with operating as 
a dealer while insolvent in violation of section 312(a) of the act 
(7 U.S.C. 213(a)). A copy of the complaint and a copy of the 
rules of practice were served upon respondent February 18, 1963. 


On March 26, 1963, respondent filed an answer in which it ad- 
mitted the jurisdictional allegations of the complaint and denied 
the remaining allegations contained therein. An oral hearing was 
held July 30 and 31, 1963, before Will Rogers, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, in Fort Dodge, Iowa. Respondent was represented by 
Harlyn A. Stoebe and C. T. ‘Tad’ Sanders, Attorneys at Law, of 
Humboldt, Iowa, and Kansas City, Missouri, respectively. Com- 
plainant was represented by Donald E. Graham, Office of the 
General Counsel, United States Department of Agriculture. At the 
hearing, the parties entered into a stipulation as to findings of 
fact herein and consented to the issuance of a specified order. On 
August 27, 1963, the hearing examiner filed a report adopting, in 
effect, the stipulation of the parties. No exceptions to the hearing 
examiner’s report were filed. 


FINDINGS OF FACT 
meme 


1. The respondent, Humboldt Livestock Investment Company, 
Inc., is an Iowa corporation whose address is Humboldt, Iowa. The 
respondent is registered with the Secretary as a dealer under the 
act, and at all times mentioned herein was so registered. 


2. The respondent’s current liabilities exceeded its current 
assets by approximately $116,000 on December 31, 1961, and 
$154,000 on April 28, 1962. 


3. The respondent, during the period from on or about Decem- 
ber 31, 1961, to the date of the issuance of the complaint herein, 
engaged in business as a dealer under the act, notwithstanding 
the fact that during such period its current liabilities exceeded its 
current assets. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent willfully violated section 312(a) of the act (7 U.S.C. 213(a)). 
See, e.g., In re Southern Buyers, Inc., 14 A.D. 811 (1955). While 
respondent’s current liabilities exceeded its current assets from 
December 31, 1961, to at least the issuance of the complaint 
herein, as set forth in Finding of Fact 3, the complainant is satis- 
fied that respondent’s present financial condition meets the re- 
quirements of the act, as supplemented. In view of the foregoing, 
the order stipulated and consented to by the parties should be 
issued herein. 


ORDER 


Respondent shall cease and desist from engaging in business as 
a dealer under the act while its current liabilities exceed its 
current assets. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 8695) 


In re T. H. Lock, TULL MCCOMBS, EDWARD L. HARPER AND JOY 
SHULL, d/b/a CARROLLTON LIVESTOCK AUCTION. P&S Docket 
No. 2943. Decided October 14, 1963. 


Registration and Bonding Requirements — 
Aid to Other Dealers — Sale of Consigned 
Livestock to Employees — Failure to 
Collect Fees — Books and Records — 
Cease and Desist — Consent Order 


Respondents, a market agency under the act, are ordered to cease and desist 
from engaging in business as a dealer without being registered and 
bonded, giving financial and office service aid to other dealers, selling con- 
signed livestock to employees or partners, and failing to collect fees, and 
are ordered to keep books and records that fully disclose all transactions 
in their business as a market agency. 


Mr. Garrett N. Wyss, for complainant. Mr. John Franken, of Carrollton, Mis- 
souri, and Mr. C. T. Sanders, of Kansas City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on June 7, 1963, by the Acting Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondents with vio- 
lations of the act. 


Respondents filed an amended answer on September 23, 1963, in 
which they admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations, waive oral hear- 
ing and the report of the hearing examiner, and consent to the 
issuance of a specified order, with fiindings and conclusions for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. The Carrollton Livestock Auction, auction market, herein- 
after referred to as the stockyard, is now, and was at all times 
material herein, a posted stockyard subject to the provisions of 
the act. 


2. Respondents are now, and were at all times material herein, 
engaged in the business of a market agency, registered with the 
Secretary of Agriculture to sell livestock on a commission basis at 
the stockyard. Respondents own and operate the stockyard. 


3. Respondents, at all times material herein, engaged in the 
business of a dealer, buying and selling livestock in commerce for 
the partnership account, without being so registered with the 
Secretary of Agriculture and furnishing and maintaining a bond 
or its equivalent in conformity with the act and regulations. 


4. Respondents through their facilities at the stockyard, on 
or about the dates and in the transactions set forth below, fi- 
nanced the livestock purchases by Lock Brothers, Inc., an inde- 
pendently operated and separately registered dealer, and in 
connection therewith furnished bookkeeping services to Lock 
Brothers, Inc. 
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Purchased by 

Date No. of Lock Bros. Inc. 
1962 Head From Amount 
September 11 28 George Wilkerson $ 4,000.00 
13 56 Henry Brenneman 10,568.88 
27 30 Harold Breshears 5,026.69 
October 18 20 Raymond Dicker 1,780.45 
25 31 Barnes and Barron 3,547.80 
25 25 L. W. Brownley 2,083.15 
November 1 46 W. R. Cox 9,825.60 
8 14 L. C. Rea 1,660.00 
27 105 Ruth Wilkenson 2,437.18 


5. Respondents, in commerce, on or about the dates and in the 
transactions set forth below, and at divers other times during the 
months July through October, 1962, engaged in dealer operations 
through a trading partnership composed of respondents, James 
Thurman and James Cook, Alexandria, Louisiana, which trading 
partnership was not registered with the Secretary as a dealer and 
was not bonded to engage in such dealer operations, by buying 
and selling livestock and sharing the profits from such operations 
with James Thurman and James Cook. 


Date 
1962 No. of Head Total Profit 
September 25 94 $633.07 
October 2 93 554.50 
80 93 279.03 


6. Respondents, at the stockyard, on or about the dates and 
in the transactions set forth below, and at divers other times dur- 
ing the year 1962: 


(a) permitted their partners to purchase consigned livestock 
for speculative resale for their own respective accounts; 


Date No. of Head of Partner by Whom 
1962 Consigned Livestock Purchased 
October 16 20 Edward L. Harper 
23 51 Edward L. Harper 
25 6 Edward L. Harper 
1 T. H. Lock 
80 6 Edward L. Harper 


22 T. H. Lock 
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Date No. of Head of Partner by Whom 
1962 Consigned Livestock Purchased 
November 1 1 T. H. Lock 
3 Joy Shull 
6 13 T. H. Lock 
8 2 Edward L. Harper 
15 5 Joy Shull 
io T. H. Lock 
20 4 Edward L. Harper 
27 2 Joy Shull 


(b) permitted their employees to purchase consigned livestock 
for their own respective accounts. 


Date 
1962 


October 16 


18 


23 


30 


November 1 


6 


13 


27 


No. of Head of 
Consigned Livestock 


5 


2 


Employee by Whom 


Purchased 


Ira Cunningham, 
Weighmaster 
Ira Cunningham, 
Weighmaster 
Ira Cunningham, 
Weighmaster 

I. G. Dyer, 
Ringman 
I. G. Dyer, 
Ringman 


I. G. Dyer, 
Ringman 

I. G. Dyer, 
Ringman 

Ira Cunningham, 
Weighmaster 

I. G. Dyer, 
Ringman 

I. G. Dyer, 
Ringman 


7. Respondents, at the stockyard, on or about the dates and 












in the transactions set forth below, and at divers other times 
during the year 1962, failed to charge to and collect from the 
consignors or sellers of livestock, the correct and full amount of 
the marketing and commission charges specified in respondents’ 
rate schedule in effect at the time of such transactions. 
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CONSIGNMENTS BY LOCK BROTHERS, INC. 
Registered Dealer 


No. of Head Charges As Specified 
Date Cattle (C) Actual Charges in Rate Schedule 
1962 Hogs (Hf) Commission Ins. & Insp. Commission Ins. & Insp. 
Oct. 11 45 C $ 36.00 — $115.69 $ 4.50 
16 26 H 41.00 a 89.63 4.72 
29 C 
18 103 C 131.00 — 259.77 10.30 
23 98H, 10C 26.12 — 63.99 7.86 
25 90 C 104.03 — 218.11 9.00 
30 89H 83.39 — 171.65 12.73 
65 C 
Nov. 1 142 C 212.96 $1.40 370.51 14.20 
6 121H 85.68 ~ 180.67 14.97 
65 C 
8 45 C 55.00 — 121.16 4.50 
13 15H — — 20.99 1.05 
15 23 C 60.00 - 84.29 2.30 
60 C 84.00 a 176.95 6.00 
8C 10.00 — 32.48 80 
20 111 H 26.25 — 62.49 yA ij 
59 C 86.05 —_— 178.50 5.90 
22 3C — a 11.58 30 
27 38H 2.00 — 4.68 ol 
42C 79.82 — 156.28 12.39 


CONSIGNMENTS BY EDWARD L. HARPER 
Partner and Separately Registered Dealer 


Oct. 11 2C _— —_ 6.73 -20 
16 151H 48.64 — 58.64 10.57 
23 7H 1.77 - 2.66 49 
25 3C 4.68 -— 7.04 30 
30 27H 13.08 — 19.65 1.89 
Nov. 8 1C 3.16 10 4.75 10 
13 61H 38.15 — 48.17 4.87 
6C 
20 13 H 4.46 91 6.72 91 


27 50H 16.65 3.50 24.98 3.50 
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CONSIGNMENTS BY JOY SHULL 
Partner and Separately Registered Dealer 


No. of Head Charges As Specified 
Date Cattle (C) Actual Charges in Rate Schedule 
1962 Hogs (H) Commission Ins. & Insp. Commission Ins. & Insp. 
Oct. 25 15 C — _— $ 48.01 $ 1.50 
Nov. 20 1¢ $ 2.00 - 3.08 10 | 
27 17C 85.93 _ 45.94 1.70 


CONSIGNMENTS BY BILL SHULL 


Oct. 11 47C 60.00 —_ 148.30 4.70 
25 22C 33.28 _— 76.56 2.20 | 
Nov. 1 66 C 50.00 _ 174.07 6.60 | 
8 17C 54.16 — 118.33 1.70 


CONSIGNMENTS BY J. W. McGRAW 


Aug. 9 18C — — 85.62 1.80 
29 C — _— 88.57 2.90 
23 45 C _ _ 186.74 4.50 


8. Respondents, at the stockyard, on or about the dates and in 
the transactions set forth below, issued accounts of sale to con- | 
signors of livestock which in all instances failed to designate the 
name of the buyers, and in some instances failed to show the 
number, weight and price of each kind of animal sold, copies of 
which were made a part of respondents’ books and records. 


Date No. of 
1962 Consignor Head | 
November 8 S. E. Mobley 26 | 

Paul Darner 5 

13 Henry Heil 14 

15 Roy Sturtevant 26 

20 Clell Kitchen 4 

27 Jim Bannon 8 

Jesse Miller 5 

Robert Burgess 2 

Lock Brothers, Inc. 8 

Francis Cromley 3 


Herbert Knott 133 
Ruth Wilkerson 105 
Kenneth Horine 
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9. Respondents, during the year 1962, failed to maintain books 
and records which fully disclosed their business as a market 
agency, in that respondents issued scale tickets, which became 
part of their books and records, which failed to show the date of 
weighing and the name or initials of the person who weighed the 
livestock, and respondents issued buyers’ invoices which failed 
to show the correct and full name of the buyers, copies of which 
were made a part of respondents’ books and records. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4 and 5 
herein, respondents have violated sections 303, 307 and 312(a) 
of the act (7 U.S.C. 203, 208, 213(a)), and sections 201.10, 
201.29, 201.30, and 201.61 of the regulations (9 CFR 201.10, 
201.29, 201.30, 201.61). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondents have violated sections 307 and 312(a) of the act (7 
U.S.C. 208, 213(a)), and sections 201.57 and 201.60 of the regu- 
lations (9 CFR 201.57, 201.60). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondents have violated sections 306(f) and 312(a) of the act 
(7 U.S.C. 207(£), 213(a)). 


By reason of the facts set forth in Findings of Fact 8 and 9 
herein, respondents have violated section 401 of the act (7 U.S.C. 
221) and sections 201.43 and 201.49 of the regulations (9 CFR 
201.48, 201.49). Inasmuch as respondents have consented to the 
issuance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners, their agents and 
employees, shall cease and desist from: 


(1) Engaging in the business of a dealer, buying and selling 
livestock in commerce for their own account or in partnership 
with others, without being properly registered and bonded as re- 
quired by the act and regulations; 


(2) Financing in any manner the livestock purchases in com- 
merce of, or furnishing bookkeeping or similar services to inde- 
pendently operated and separately registered dealers; 
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(3) Selling consigned livestock to their partners for specula- 
tive resale; 


(4) Selling consigned livestock to their weighmaster, ring- 
men, or other employees performing duties in connection with the 
actual conduct of auction sales by respondents; 


(5) Charging and collecting from consignors or sellers of 
livestock, yardage, commission, or other service charges which 
are different from the charges specified in respondents’ rate sche- 
dule in effect at the time such charges are made and collected. 


Respondents shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in their busi- 
ness as a market agency including accounts of sale which show 
the full and correct name of the buyers and the number, weight 
and price of each kind of animal sold, buyers’ invoices which show 
the full and correct name of the buyer, and scale tickets which 
show the date of weighing and the name or initials of the person 
who weighed the livestock. 


This order shall become effective on the sixth day after service 
hereof upon respondents. 


Copies hereof shall be served upon the parties. 


(No. 8696) 


In re THOMAS PAUL PETROSELLI, d/b/a FARMERS LIVESTOCK EX- 
CHANGE. P&S Docket No. 2990. Decided October 14, 1963. 


Insolvency — Violations of Act — 
Cease and Desist — Suspension of 
Registration — Consent Order 


Respondent is ordered to cease and desist from the complained of violations 
of the act, including unlawful use of shippers’ proceeds, operation in 
partnership without being registered and bonded, failure to pay for live- 
stock, failure to keep adequate accounts and records, and operating while 
insolvent. 


Respondent is suspended as a registrant under the act for 30 days and 
thereafter until he demonstrates that he is no longer insolvent. 


Mr. Donald E. Graham, for complainant. Melli & Smith, of Madison, Wiscon- 
son, for respondent. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et, seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on September 3, 1963, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The respondent is registered 
with the Secretary of Agriculture as a market agency and dealer 
under the act. The complaint charges that respondent’s financial 
condition does not meet the requirements of the act (7 U.S.C. 
204); and that respondent violated certain provisions of the act 
and the regulations issued thereunder. 


On September 25, 1963, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing, and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations set forth in the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, Thomas Paul Petroselli, is an individual doing 
business as Farmers Livestock Exchange, whose address is Reese- 
ville, Wisconsin. Respondent is registered with the Secretary of 
Agriculture as a market agency and dealer under the act, and at 
all times mentioned herein was so registered. 


2. Respondent owns and operates, and at all times mentioned 
herein, owned and operated, the Farmers Livestock Exchange 
stockyard, Reeseville, Wisconsin, hereinafter called the stockyard, 
which was at all times mentioned herein, and now is, a posted 
stockyard subject to the provisions of the act. 


8. Respondent, during the period October through November 
1962, operated in a partnership or split profits from buying and 
selling operations, with Alvie A. Rippentrop, an unregistered 
dealer, under the name of Reeseville Farmers Livestock Exchange, 
notwithstanding that respondent was not registered with the Sec- 
retary of Agriculture under the act to so operate and had not 
furnished bond to cover such operations. 
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4, Respondent’s current liabilities presently exceed his current 
assets and at all times since on or about November 30, 1962, re- 
spondent’s current liabilities have exceeded his current assets. As 
of December 14, 1962, respondent’s current liabilities exceeded his 
current assets by approximately $35,000. 


5. Respondent, during the period November 30, 1962 through 
December 8, 1962, engaged in business as a market agency and 
dealer at the stockyard, notwithstanding the fact that during such 
period respondent’s current liabilities exceeded his current assets. 


6. Respondent, during the period from April 16, 1962, through 
December 8, 1962, used funds received as proceeds from the sale 
of livestock consigned to him for sale on a commission basis at 
the stockyard for purposes of his own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due to the owners or consignors. On December 14, 1962, respond- 
ent had a shortage in shippers’ proceeds in the approximate sum 
of $7,159.74. 


7. Respondent, at the stockyard, on or about the dates and 
in the transactions referred to below and in similar transactions 
at divers other times during the period from April 16, 1962, 
through December 8, 1962, sold livestock consigned to him for sale 
on a commission basis and in connection with such sales trans- 
actions, issued checks to the consignors of the livestock for the 
payment of net proceeds resulting from the sale of the livestock, 
which checks were returned unpaid becaues of insufficient funds. 


Check No. Date Consignor Amount 
1521 4/16/62 Leroy Benninger $ 56.16 
1949 10/15/62 Wm. Benninger 146.01 
2093 11/17/62 William Murphy 355.20 
2108 11/19/62 Eugene Hahn 128.69 
2208 12/8/62 Cliff McFarlin 417.40 
2215 12/8/62 Joe Schicker 2,010.60 
2210 12/8/62 Herbert Boll 1,021.60 
2212 12/8/62 Clarence Etsched 830.06 


8. Respondent, on or about the dates set forth in the tabula- 
tion below, purchased livestock in commerce, and issued checks in 
payment of the purchase price thereof, which checks were re- 
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turned unpaid by the bank upon which they were drawn because 
of insufficient funds. 


Check No. Date Purchased From Amount 
16433 4/24/62 Robert Verhalen $ 237.50 
17571 9/25/62 Art Dee 705.00 
17936 11/12/62 Willard Grant 828.40 
17964 11/20/62 Cliff McFarlin 1,394.83 
17992 11/19/62 E. Schultz 42.50 
18052 11/26/62 Willard Grant 199.50 
18073 11/29/62 D. J. Hutchinson 994.00 


9. Respondent has failed to pay the purchase price of the live- 
stock referred to in paragraph 8 above. 


10. Respondent, during the year 1962, in connection with his 
market agency operations under the act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in his business. Respondent, during such 
period, failed to keep: (a) a general ledger containing accounts 
showing assets, liabilities, income, expenses and net worth or 
capital; (b) a cash book showing all cash received and disbursed; 
(c) a dealer purchases and sales journal; (d) copies of accounts of 
sale; (e) a market support account; (f) a custodial account; and 
(g) periodic reconciliations of his bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact 3 
through 10 hereof, it is concluded that respondent is insolvent 
within the meaning of the act (7 U.S.C. 204), and respondent has 
wilfully violated sections 303, 307, 312(a), and 401 of the act (7 
U.S.C. 208, 208, 213(a), 221), and sections 201.10, 201.29, 201.40, 
201.41, and 201.46 of the regulations (9 CFR 201.10, 201.29, 
201.40, 201.41, 201.46). Respondent has consented to the issuance 
of the order set forth below and complainant has recommended 
that such order be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) engaging in busi- 
ness as a market agency or dealer under the act while his current 
liabilities exceed his current assets; (2) issuing checks in pay- 
ment of livestock purchased in commerce when he does not have 
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sufficient funds on deposit to pay such checks; (3) issuing checks 
in payment for livestock sold for consignors in commerce when he 
does not have sufficient funds on deposit to pay such checks; (4) 
failing to pay the full purchase price of livestock purchased in 
commerce; (5) failing to remit to consignors of livestock the net 
proceeds to which they are entitled from the sale of such live- 
stock; (6) engaging as a market agency or dealer in a partnership 
or profit splitting arrangement without being registered with the 
Secretary of Agriculture to so operate and without maintaining a 
bond to cover such operations as required by the act and the 
regulations issued under the act; and (7) using shippers’ proceeds 
for purposes of his own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis and any 
other funds that come into his possession as agent into a bank 
account designated as “Custodial Account for Shippers’ Proceeds,” 
or by a similar designation. Such account shall be drawn upon 
only for the payment of net proceeds due to the person or persons 
entitled thereto, for the payment of sums due respondent as com- 
pensation for his services, and for payment of lawful marketing 
charges, and shall be kept in a manner that will clearly reflect 
the handling of the funds in compliance with the requirements of 
section 201.42 of the regulations under the act (9 CFR 201.42). 


Respondent shall keep such accounts, records and memoranda as 
will fully and correctly disclose all transactions involved in his 
business under the act, including among other things: (a) a 
general ledger containing accounts showing assets, liabilities, in- 
come, expenses and net worth or capital; (b) a cash book showing 
in detail all cash received and disbursed; (c) monthly reconcilia- 
tions of his bank accounts; (d) a dealer purchases and sales 
journal; (e) a support accounts journal; (f) a custodial sales 
journal; and (g) copies of accounts of sales. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until such time as respondent 
shall demonstrate that he is no longer insolvent. At the request of 
respondent, when he makes such a showing, a supplemental order 
shall be issued in this proceeding terminating this suspension 
after the 30-day period. 


This order shall become effective six days after service, and 
copies hereof shall be served upon the parties. 
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(No. 8697) 


In re JAMES ALLAN & SONS et al. P&S Docket No. 2612-A. De- 
cided October 15, 1963. 


Motions to Dismiss Charges Against Allan and 
Armour and Motion to Withdraw Subparagraph of 
Complaint — Granted 


Motions by respondents James Allan & Sons and Armour and Company to 
dismiss the charges against them, and motion by complainant to with- 
draw the charges in subparagraph II(m) of the complaint are granted. 


Decision by Thomas J. Flavin, Judicial Officer 


GRANTING OF MOTIONS TO DISMISS 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, (7 U.S.C. 181 et seq.), the hearing examiner 
issued a recommended decision to the effect that complainant’s 
motion to withdraw the charges in subparagraph II(m) of the 
complaint be granted and that motions to dismiss by two of the 
respondents, James Allan & Sons and Armour and Company, 
should be granted. 


As grounds for their motions, respondents Allan and Armour 
contend that there is no evidence, or insufficient evidence, to sup- 
port the allegations of the complaint, or any finding based upon 
such allegations, that these respondents violated the act or the 
regulations, as charged. 


Complainant filed a statement in reply to the hearing ex- 
aminer’s recommended decision on the Allan and Armour motions 
to dismiss. The statement recites that, while complainant dis- 
agrees and takes issue with the conclusions of the hearing ex- 
aminer, complainant does not oppose the granting of the Allan 
and Armour motions to dismiss because opposition to the granting 
of the motions would delay the determination of the principal 
issues in the proceeding involving other respondents, a delay 
which complainant believes would be contrary to the public inter- 
est. Complainant at the same time specifically records its dis- 
agreement with the hearing examiner’s conclusion that respondent 
Allan, a packer, did not violate the act by also doing business as 


a dealer in lambs. 
Since complainant does not oppose the granting of the motions 
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to dismiss by Allan and Armour as recommended by the hearing 
examiner, these motions are granted and the complaint is dis- 
missed as to these respondents. Complainant’s motion to with- 
draw the charges in subparagraph II(m) of the complaint is also 
granted and said subparagraph is dismissed. 


(No. 8698) 


JACK D. HUNT AND BETTY T. HUNT v. E. A. STEPHENSON AND 
TURNER & THIES. P&S Docket No. 2867. Decided October 15, 
1963. 


Misrepresentation — Rejection — Risk of Loss — 
Measure of Damages 


Misrepresentation of authority to purchase livestock for alleged principal 
and failure to accept delivery constituted violation of the act. Contract 
requirements fulfilled at shipping point and risk of loss is to be as- 
sumed by the buyer. The complaint against Turner & Thies is dismissed. 


Complainants are entitled to reparation for the difference between the con- 
tract price plus freight and the net proceeds received from subsequent 
sale at auction. 


Complainants pro se. Respondent E. A. Stephenson pro se. Dietz & Hardman, 


of Great Bend, Kansas, for respondent Turner & Thies. Mr. Rogers N. 
Robinson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In an in- 
formal complaint filed on December 11, 1961, complainants seek 
reparation for damages allegedly caused by the failure of the re 
spondents to accept and to pay for a carload of 29 bulls purchased 
by respondent Turner & Thies through its agent, respondent E. A. 
Stephenson, on November 6, 1961. 


Copies of the complaint and copies of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon the re- 
spondents on January 28, and 29, 1963, respectively. A copy of 
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the investigative report was served upon complainants on January 
31, 1963. Respondent Turner & Thies filed an answer denying 
liability to complainants for any amount and requesting an oral 
hearing. Respondent Stephenson filed an answer in the form of 
a letter denying that the bulls conformed to the terms of the 
contract. 


Oral hearing was held at Denver, Colorado, on April 15, 1963, 
before Rogers N. Robinson, Office of the General Counsel, United 
States Department of Agriculture. Complainants appeared pro se 
as did respondent E. A. Stephenson. Respondent Turner & Thies 
was represented by Boyce P. Hardman, Attorney at Law, Great 
Bend, Kansas, and filed suggested findings of fact and conclusions 


of law after the hearing. 


FINDINGS OF FACT 


1. Complainants, Jack D. Hunt and his wife Betty T. Hunt, 
are now and were at all times material herein, engaged in the 
business of a dealer, registered with the Secretary of Agriculture 
to buy and sell livestock in commerce for their own account. Com- 
plainants reside at 1384 20th Street, Douglas, Arizona. 


2. Respondent E. A. Stephenson, Bucklin, Kansas, is now and 
was at all times material herein, engaged in the business of a 
dealer within the meaning of the act. 


3. Respondent Turner & Thies, a partnership composed of 
Walter W. Turner, Fred W. Thies, and H. P. Thies, is now and was 
at all times material herein, engaged in the business of a dealer 
within the meaning of the act. 


4. On November 6, 1961, respondent E. A. Stephenson called 
complainant Jack D. Hunt by telephone from New Mexico, stating 
that he was an order buyer for a firm which ran a cattle feeding 
operation and that he had an interest in a packing plant. Mr. 
Stephenson also stated that his alleged principal was interested in 
buying good feeder bulls. Mr. Hunt replied that he would have 
available for sale some ordinary bulls and another group of regis- 
tered Hereford bulls and their progeny, which cattle were due to 
arrive from Mexico within a day or two. 


5. On November 8, 1961, Mr. Stephenson called Mr. Hunt again 
from New Mexico to discuss the prospective transaction. Mr. 
Hunt stated that he then had available a load of good feeder 
bulls, either registered Herefords or sired by registered Here- 
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fords, approximately 7 years of age or less, which bulls had been 
imported into Mexico and were being returned to this country. 
Mr. Hunt offered to sell a carload of these bulls at $18.25 per 
hundredweight. Mr. Stephenson accepted the offer, instructing 
Mr. Hunt to ship the bulls to his alleged principal, Turner & 
Thies, in Sharon Springs, Kansas. Mr. Stephenson also instructed 
Mr. Hunt to draw a draft on Turner & Thies for the purchase 
price, the draft to be paid through the Peoples Bank, Sharon 
Springs, Kansas, 


6. Pursuant to this agreement, on November 8, 1961, Mr. Hunt 
loaded a car of 29 bulls for shipment by rail from Douglas, Ari- 
zona, f.o.b., to Turner & Thies in Sharon Springs, Kansas. On the 
same date, complainants drew a draft on the account of Turner & 
Thies at the Peoples Bank in Sharon Springs, Kansas, for the 
sum of $4,958.53, the purchase price of the 29 feeder bulls, 
weighing 27,170 pounds, at $18.25 per hundredweight. The draft 
was sent to the bank in Sharon Springs on November 8 by air 
mail. 


7. On November 14, 1961, Walter Turner, after the bank’s 
closing hours, received a telephone call from a representative of 
the Peoples Bank, Sharon Springs, Kansas, and was informed that 
the bank had received a draft drawn on the account of Turner & 
Thies by complainants. Upon being so advised, Mr. Turner in- 
formed the bank representative that the cattle hadn’t been 
ordered, but that he would confer with his partners in Great 
Bend, Kansas, and personally visit the bank the following morn- 
ing. 


8. Later, on November 14, in the early evening, Walter Turner 
received a telephone call from the railroad station at Sharon 
Springs, advising him that a load of cattle was arriving on the 
early morning train. Thereafter, during the same evening, Walter 
Turner called H. P. Thies, one of his partners, and upon inform- 
ing Thies of the draft and the shipment of cattle, Turner was 
advised by Thies that since the cattle had not been ordered the 
draft should not be honored. 


9. The feeder bulls in question arrived in Sharon Springs, 
Kansas, during the early morning hours of November 15, 1961, 
and Walter Turner inspected them at the railroad yards at about 
7:00 o’clock the same morning. One of the bulls was dead upon 
arrival. 
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10. Walter Turner visited the Peoples Bank when it opened on 
the morning of November 15, 1961, and advised a representative of 
the bank that Turner & Thies had not ordered the feeder bulls, 
did not want them, and would not honor the draft which had been 
drawn on it by complainants. 


11. On November 17, 1961, Mr. Hunt received notification 
through his bank in Bisbee, Arizona of the dishonor of the draft, 
whereupon he called Mr. Stephenson in New Mexico and was told 
by Stephenson’s wife that her husband was not at home. Hunt 
next called Walter Turner in Sharon Springs, Kansas, and was in- 
formed that Stephenson had no authority to purchase these bulls 
for the firm. Mr. Turner told Mr. Hunt, however, that he had 
been feeding and watering the bulls and would continue to do so, 
which he did, until Hunt could make other disposition of them. 
Two more of the bulls died within a day or two after their arrival. 


12. Complainants paid a freight charge of $354.56 in connection 
with the shipment of the animals from Douglas, Arizona, to 
Sharon Springs, Kansas. 


13. Mr. Hunt made arrangements to have the bulls hauled by 
truck on November 20, to the McKinley-Winters Livestock Com- 
mission Co., Inc. in Dodge City, Kansas, where they were sold at 
auction on November 22 at $16.50 per hundredweight. The gross 
proceeds of the sale were $3,968.25. The McKinley-Winters Live- 
stock Commission Co., Inc., deducted miscellaneous expenses 
totalling $174.27 therefrom, and remitted the sum of $3,793.98 to 
complainant. 


14. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


The initial question is whether Stephenson was either expressly 
or apparently authorized to contract for the purchase of this load 
of bulls as an agent for Turner & Thies. Mr. Hunt admitted he 
had done no previous business with respondent Stephenson or 
Turner & Thies and as a matter of fact, had never even heard of 
the partnership nor any of the members thereof prior to this 
transaction in question. The evidence indicates that Stephenson 
had in fact previously bought cattle for the partnership from 
third persons but only upon condition that there was a right of 
insgection and approval by the partnership before the sales were 
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consummated. Walter Turner testified that Stephenson did not 
have authority in this transaction or at any time previous thereto 
to have a seller draw drafts on the partnership account. Both 
Walter Turner and Fred Thies testified they knew nothing about 
this transaction until after the cattle and draft had arrived in 
Sharon Springs. Stephenson admitted that he had never discussed 
this particular transaction with any of the partners of the firm of 
Turner & Thies until some time after the shipment had been re- 
jected and payment of the draft declined. Clearly, therefore, there 
is no basis in the record to find that Turner & Thies authorized 
the purchase in issue or should be estopped from denying the ac- 
tual agency of Stephenson. Nor can it be said that Turner & 
Thies subsequently ratified the unauthorized contract of sale. See 
Dan H. Hughes, et al. v. Cuthbert, et al., 22 A.D. 42, 45 (1963): 
and cases cited therein. Accordingly, the complaint against Turner 
& Thies should be dismissed. 


There is no doubt that Stephenson ordered the bulls in issue 
and it is concluded from the discussion of the record above that 
he did so for his own account. See Dalhart Livestock Auction v. 
Carthel, 21 A.D. 321, 326 (1962). Whether he should be liable 
for the damages suffered from the refusal to accept and pay for 
the bulls depends on whether the bulls conformed to the terms 
of the contract. Mr. Hunt testified that the terms of the contract 
were for good feeder bulls from Mexico, registered or sired by 
registered Herefords, and approximately 7 years old or younger. 
Mr. Hunt further testified that he loaded bulls conforming to 
these terms at Douglas, Arizona, at which time the bulls were 
all in good or even excellent physical condition with good teeth, 
although the bulls were admittedly very thin. His testimony was 
corroborated to some extent by his wife and supported in some 
measure by the fact that the bulls passed the Government import 
inspection before crossing the border from Mexico. Mr. Hunt 
stated that he had offers to buy these bulls at the agreed contract 
price in issue from buyers in his area, but that he accepted Step- 
henson’s offer in the hopes of gaining a new customer and a possi- 
ble prospect for future business. 


Mr. Stephenson’s testimony, relative to the contract terms, was 
in general accord with Hunt’s testimony except that Stephenson 
contended that Hunt described the bulls as being 4, 5, and 6 years 
old and of “choice” quality. Stephenson contended that the price 
agreed upon was very high because of such representations. How- 
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ever, a comparison between such price and the prices reported by 
the Agricultural Marketing Service for November 8, 1961, sug- 
gests that the contract price was not extraordinarily high. For 
example, on that date, at Phoenix, Arizona, utility bulls sold from 
$18 to $20.50 per hundredweight and cutter bulls from $17 to $18 
per hundredweight. Other prices reported with respect to bulls in 
the area around Douglas were as follows: 


Price Range 


Type of Bull Per Hundredweight 
Clovis, New Mexico Commercial $17.50 — 19.00 
Utility 17.00 — 18.00 
Amarillo, Texas Commercial 16.75 — 18.00 
Utility 17.00 — 18.00 
Cutter 16.00 — 17.25 
Ogden, Utah Commercial 18.00 — 20.00 
Utility 16.50 — 19.00 
Cutter 15.00 — 17.50 


The registration certificates in the record covering 15 of these 
bulls show that the oldest was 8 years old and the rest were 7 
years old or younger at the time of this transaction. The remain- 
ing 14 bulls were sired by the 15 registered bulls. There was a 
conflict in the testimony as to whether a feeder bull could be 
considered a good feeder bull regardless of its physical condition, 
if it were over 6 years of age. Fred Thies testified that in his 
opinion six years of age was the maximum limit in age for a good 
feeder bull. Hunt, on the other hand, contended that a bull could 
be a good feeder bull although it was 7, 8 or even 9 years of age. 
However, the age of the bulls in question doesn’t appear to be 
the reason they were rejected. Moreover, except for one animal, all 
bulls were of the age represented. 


Mr. Walter Turner, who saw the bulls when they were unloaded 
on November 15, at Sharon Springs, testified that they were in a 
weak condition. His testimony was that “they were thin and kind 
of weaving as they came out of the car.” Mr. Turner stated that 
he did not observe the condition of the teeth of these animals. 
Mr. Stephenson stated that he was in Dodge City on November 
21, 1961, which was the day before the auction, and heard the 
manager of the auction advertise the bulls as “the thinnest bulls 
he [the manager] had ever seen in his life.” Mr. Stephenson 
further testified that he personally saw the animals at the auction 
and that they were in a state of extreme emaciation and debility. 
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“sunken eyed” and “woody.” In support of his testimony, he 
introduced pictures of four of the bulls. Judging from the pictures 
and the testimony about them, two of the bulls appeared to be in 
poor condition but the other two seemed to be in reasonably good 
condition. Mr. Stephenson’s description is much exaggerated in 
comparison with Mr. Turner’s and moreover, the bulls could not 
have sold for the price at which they did at the auction if they 
were in the condition described by Mr. Stephenson. 


There is no dispute that Mr. Stephenson knew that the bulls 
had been imported from Mexico. Mr. Hunt’s testimony and other 
evidence tend to show that cattle coming from Mexico are gener- 
ally much thinner and lighter in weight than cattle in this country 
because the necessary quantity and quality of feed is not available 
in Mexico. If, however, the animals are in good condition and not 
too old, such cattle can be bought advantageously with the ex- 
pectation of showing a good “cheap” gain upon being well fed and 
cared for. And in fact ,the record tends to indicate that the aver- 
age weight of the bulls in issue increased approximately 100 
pounds between arrival in Sharon Springs on November 15 and 
the date of sale at auction on November 22, a relatively short 
period of time. 


The evidence shows that these bulls were in transit for seven 
days and there is evidence tending to indicate that they did not 
receive adequate feed and water in transit, and that they lost an 
average of about 100 pounds per head. In addition, there is con- 
siderable evidence tending to show that during the time they 
were in transit and upon arrival, the weather was cold and 
stormy. The cattle were in Denver, Colorado on November 14, 
1961. The Local Climatological Data of the Weather Bureau, indi- 
cates 5 inches of snow fell in Denver on November 18 when the 
high temperature was 29°F. and the low temperature was 16°F. 
On November 14 the high temperature was 41°F. and the low was 
14°F, in Denver. 


There is nothing in the record to show that the animals were 
sick or afflicted with any disease at the time shipped, and, in fact, 
the evidence is to the contrary. Most of these bulls were regis- 
tered, all were of good breeding stock. The testimony is uncton- 
tradicted that they had good teeth. There is no question that they 
were very thin and undernourished when shipped, but it seems 
reasonable to believe that under ordinary conditions, in an area 
where they were acclimated, they would have responded favorably 
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to good care and feeding. The testimony shows that generally 
bulls are sturdy and can withstand more rough treatment than 
other cattle. That is not to say, however, that it could reasonably 
be anticipated that undernourished bulls 7 years old, such as 
many of these were, would have sufficient resistance to withstand 
the stress of the extraordinary conditions to which they were 
subjected. By extraordinary conditions we refer to their shipment 
by rail during a period of seven days from a warm climate to a 
destination approximately a thousand miles north during a period 
of stormy and subfreezing weather, possibly without adequate 
feed and care during transit. Cf. Nicklas v. Rouse, 18 A.D. 891, 
895 (1959). We consider the long trip to a different climate in 
the unseasonably cold weather as the probable cause of the death 
of the three bulls and as contributing greatly to the weakened 
condition of some of the rest of the bulls upon arrival. Accord- 
ingly, we conclude that the bulls complied with the contract terms 
when shipped, and the risk of loss in transit should be assumed 
by the buyer. Tomich v. Bailey, 21 A.D. 1352 (1962) ; Pardee v. 
Boren, 21 A.D. 1339, 1340-1341 (1962) and cases cited therein. 


Respondent Stephenson’s misrepresentation regarding his au- 
thority to purchase the animals, and his subsequent failure to 
accept them, constituted an unjust and unreasonable practice in 
violation of section 307 of the Act (7 U.S.C. 208). The complain- 
ants are therefore entitled to reparation in the amount of 
$1,519.11, the difference between the contract price plus freight 
and the net proceeds received from the subsequent sale at auction. 


ORDER 


The complaint against respondent Turner & Thies is dismissed. 


Within 30 days from the date of this order, respondent E. A. 
Stephenson, shall pay to the complainants, Jack D. Hunt and 
Betty T. Hunt, as reparation, the sum of $1,519.11, with interest 
at the rate of five per cent per annum from December 1, 1961, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 8699) 


In re G. C. KREWSON. P&S Docket No. 2913. Decided October 15, 
1963. 
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Bonding Provisions — Cease and 
Desist — Default Order 






Respondent is ordered to cease and desist from engaging in dealer activities 
without maintaining a reasonable bond or its equivalent. 






































Mr. Garrett N. Wyss, for complainant. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed April 17, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary under the act as a | 
dealer to buy and sell livestock in commerce for his own account | 


PRELIMINARY STATEMENT | 


and is charged with engaging in business as a dealer without 
maintaining a reasonable bond or its equivalent, as required by 
the act and the regulations issued thereunder. A copy of the com- 
plaint and a copy of the rules of practice were served upon re- 
spondent April 20, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On Septem- 
ber 6, 1963, the hearing examiner filed a report recommending 
that respondent be found to have violated the act as charged and 
be ordered to cease and desist from such violation. The hearing 
examiner did not recommend that respondent be suspended as a 
registrant under the act as respondent has now fully complied 
with the bonding requirements of the act and the regulations 
issued thereunder. No exceptions to the hearing examiner’s report 
were filed. 
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FINDINGS OF FACT 


1. Respondent, G. C. Krewson, is an individual whose address 
is R.R. #5, Salem, Missouri. Respondent is now and was at all 
times material herein registered with the Secretary under the act 
as a dealer buying and selling livestock in commerce for his own 


account. 


2. The Summersville Auction Sale, Summersville, Missouri, 
the Salem Auction Sales Company stockyard, Salem, Missouri, and 
the Licking Auction Sales Co. stockyard, Licking, Missouri, are 
now and were at all times material herein posted stockyards sub- 
ject to the provisions of the act. 


3. Respondent’s surety bond terminated August 17, 1961. On 
or about August 9, 1961, respondent was notified in writing of 
such termination date, and was informed that he would have to 
furnish a new bond if he continued to operate after August 17, 
1961, as a registrant under the provisions of the act. On or about 
November 8, 1961, and again on or about January 10, 1962, re- 
spondent was further notified in writing that if he continued to 
operate as a livestock dealer in commerce he would have to furn- 
ish the required bond. Notwithstanding such notices, respondent 
continued to engage in the business of a dealer, buying and selling 
livestock at the stockyards for his own account, without filing 
and maintaining a reasonable bond or its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in Find- 
ing of Fact 3, constitutes a willful violation of section 312(a) of 
the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations issued thereunder (9 CFR 201.29 and 201.30). See 
2.9., In re W. O. Steen, 16 A.D. 125 (1957); In re Ray York, 20 
A.D. 1112 (1961). Respondent should be ordered to cease and 
desist from violating the aforementioned provisions of the act 
and the regulations. However, no suspension of respondent as a 
registrant under the act is necessary as he is currently complying 
therewith. 


ORDER 


Respondent shall cease and desist from engaging in business as 
a dealer under the act without filing and maintaining a reasonable 
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bond or its equivalent, as required by the act and the regulations 
issued thereunder. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 8700) 


JAMES SELLE v. WALNUT GROVE SALES PAVILION AND HARLAN 
JOHNSON. P&S Docket No. 2791. Decided October 15, 1963. 


Hog Cholera — Warranty Disclaimer — 
Dismissal 


In view of warranty disclaimer by market agency in contract, absence of negli- 
gence by market agency or any violation of the act on the part of respond- 
ent market agency or the respondent seller, complaint for damages 
resulting from hog cholera in purchased hogs dismissed. 


Complainant pro se. Mr. C. T. Sanders, of Kansas City, Missouri, for re- 
spondent Walnut Grove Sales Pavilion. Mr. J. L. Aitchison, of Renville, 
Minnesota, for respondent Harlan Johnson. Mr. George R. Springborg, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on February 1, 1962, 
complainant seeks reparation in the amount of $1,183.60. It is 
alleged in the complaint that on January 5, 1962, complainant 
purchased 39 feeder pigs at the Walnut Grove Sales Pavilion, 
Walnut Grove, Minnesota; that on January 8, 1962, one of the 
pigs had died; that eight more of the pigs had died by January 
13, 1962; that all but five of the pigs had died by January 25, 
1962; and, further, that on January 20, 1962, 28 of complainant’s 
own pigs which he had raised on his farm were vaccinated and 
eight of these, as well as eight of his sows, had died by January 
27, 1962. The cause of death in each instance is alleged to have 
been hog cholera. Complainant itemized his damages at $578, the 
purchase price of the 34 pigs which died; $99.80 for the vaccina- 
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tion of the feeder pigs at the sale and then at his farm; $12 for 
a post-mortem examination; $120 for the loss of his own eight 
pigs and $300 for the loss of his eight sows; $23.80 for vaccinat- 
ing his own 28 pigs; and $50 for disinfecting his premises. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division, Agricultural 
Marketing Service of this Department, and filed in this proceed- 
ing pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), were served upon both respondents on July 25, 1962. A 
copy of the investigative report was served upon complainant 
on the same date. 


Respondent Walnut Grove Sales Pavilion filed an answer admit- 
ting the sale of the 39 pigs to complainant for the account of re- 
spondent Harlan Johnson, alleging that the pigs were sold without 
warranty of any kind as to condition, generally denying all li- 
ability to complainant, and requesting an oral hearing. Respondent 
Harlan Johnson filed his separate answer in which he admits the 
sales transaction but denies responsibility for the losses alleged 
in the complaint. He also requested an oral hearing. 


An oral hearing was held at Redwood Falls, Minnesota, on Janu- 
ary 8, 1963. George R. Springborg, Office of the General Counsel, 
United States Department of Agriculture, was presiding officer. 
Complainant appeared pro se and testified in his own behalf. 
Respondent Walnut Grove Sales Pavilion was represented by 
counsel, C. T. ‘Tad’ Sanders, Kansas City, Missouri. Evert. L. 
Christians testified in behalf of this respondent. Respondent 
Harlan Johnson was represented by counsel, James L. Aitchison, 
Renville, Minnesota. Mr. Johnson testified in his own behalf. 
Curtis L. Kemp, District Supervisor, Packers and Stockyards Di- 
vision, also testified at the hearing. Suggested findings of fact, 
conclusions, and order, were filed by respondent Walnut Grove 
Sales Pavilion. 


FINDINGS OF FACT 


1. Complainant, James Selle, is an individual residing near 
Clements, Minnesota, where he operates a farm. 


2. Respondent Walnut Grove Sales Pavilion, a market agency, 
hereinafter sometimes referred to as respondent market agency, 
is owned and operated by Evert L. Christians, an individual, who 
is now and was at all times material herein, engaged in the busi- 
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ness of a market agency, registered with the Secretary of Agri- 
culture to buy and sell livestock on a commission basis at the 
Walnut Grove Sales Pavilion, Walnut Grove, Minnesota, a posted 
stockyard subject to the provisions of the Act, hereinafter re- 
ferred to as the stockyard. 


8. Respondent Harlan Johnson, an individual residing at Ren- 
ville, Minnesota, was at all times material herein, engaged in the 
business of a dealer, buying and selling livestock in commerce 
for his own account. 


4. On January 5, 1962, respondent Harlan Johnson consigned 
39 feeder pigs to the stockyard for sale by respondent market 
agency on a commission basis. The 39 feeder pigs were the last 
of some 350 to 400 pigs respondent Harlan Johnson had pur- 
chased shortly before January 1, 1962, from one Don Seiler, 
Herreid, South Dakota, which pigs had been shipped by truck 
from Herreid, South Dakota, to Renville, Minnesota, arriving on 
December 22, 1961. 


5. On January 5, 1962, the 39 feeder pigs in issue were pur- 
chased at the stockyard by complainant as the highest bidder at 
the auction sale. The purchase price was $17 per head, a total of 
$663. Complainant’s inspection of the pigs prior to purchase con- 
sisted only of his seeing them as they went through the auction 
ring. 


6. Also on January 5, 1962, following the purchase by com- 
plainant and in accordance with Minnesota State Live Stock Sani- 
tary Board regulations, the 39 pigs were vaccinated for cholera at 
the stockyard by Dr. V. L. Kansanback, veterinarian, who placed 
them under quarantine. The quarantine order issued by Dr. 
Kansanback and agreed to in writing by complainant contained 
the provisions that the pigs were to be isolated on complainant’s 
premises for a period of at least 21 days. The vaccination fee of 
$46.80 was added to the purchase price and paid for by complain- 
ant to respondent market agency. 


7. A “Buyers Ticket” issued by respondent market agency to 
complainant on the day of the sale was signed by the latter im- 
mediately under this statement: 


I (or we) accept delivery of the above livestock and do 
hereby expressly acknowledge that we have inspected 
said livestock, that the same at the time of delivery of 
said stock was in good physical condition; that the WAL- 
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NUT GROVE SALES CO., in making the sale of said 
stock did not act as the agent of the buyer or the seller 
and made absolutely no warranty, expressed or implied, 
concerning the health or physical condition of the live- 
stock and assumed no responsibility for the condition of 
the livestock subsequent to delivery. Delivery of this live- 
stock is accepted with the expressed understanding that 
any claim for damages for present or subsequent condi- 
tion of said livestock shall be made direct against the 
owner of said livestock and that I do not have and will 
not expect any claim or offset against the above-named 
company. 


8. On January 6, 1962, complainant trucked the 39 feeder pigs 
to his farm, where they were turned out with 28 other pigs and 
8 sows already on the farm. On January 8, 1962, one of the 39 
feeder pigs died and was taken by complainant to a veterinarian, 
Dr. J. W. Preston, Morgan, Minnesota, who performed a post- 
mortem examination and diagnosed the cause of death as cholera. 
By January 13, 1962, 8 more of the 39 feeder pigs in issue had 
died, and on that date Dr. Preston vaccinated the remaining 30 
pigs for cholera. On January 20, 1962, complainant had his own 
original 28 pigs vaccinated for hog cholera by Dr. Preston. 


9. By January 25, 1962, 34 of the 39 feeder pigs had died and 
complainant also had lost his 8 sows, plus 8 of his original herd 
of pigs. The dead pigs were removed from complainant’s farm by 
a rendering company at no cost or gain to complainant. 


10. The complaint was filed within 90 days of the accrual of the 
alleged cause of action. 


CONCLUSIONS 


There appears to be no real controversy over the facts. The 39 
feeder pigs had been consigned for sale at the stockyard by re- 
spondent Harlan Johnson and were purchased by complainant. 
Immediately following the purchase, the pigs were vaccinated for 
cholera by a veterinarian working at the stockyard, who placed 
them under quarantine requiring that they be isolated for at 
least 21 days. However, after being trucked by complainant to 
his farm the next day, they quite obviously were not kept iso- 
lated but were turned out with the other pigs and sows on com- 
plainant’s farm. 
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At the time of the sale the pigs appeared to be healthy. How- 
ever, one of the pigs died within three days from an illness 
diagnosed by complainant’s veterinarian as cholera, eight more 
died within another five days, and within two additional weeks, all 
but five of the thirty-nine feeder pigs were dead, and complainant 
also lost eight of the pigs he himself had raised, plus his eight 
sows. Neither respondent actually challenged complainant’s con- 
tention that the cause of death in each instance was hog cholera. 


There is no allegation or evidence of any misrepresentation or 
concealment by respondents of the condition of the pigs. Neither 
respondent was aware or had reason to know of the existence of 
the disease and it also seems that the veterinarian at the stock- 
yard, Dr. Kansanback, who had a much closer look at and contact 
with the pigs, saw no sign of ill health or disease. 


No negligence on the part of the respondent market agency was 
shown. Also, an examination of the record discloses that the 
“Buyer’s Ticket” issued by said respondent and received and 
signed by complainant, contained a disclaimer regarding express 
and implied warranties. As regards respondent Johnson, there is 
no evidence of any conduct or failure which could be said to have 
caused complainant’s losses. Respondent Johnson supplied the re- 
quired health certificates when he delivered the pigs at the stock- 
yard. There is nothing in the record to establish that said 
respondent mingled any newly vaccinated pigs with unvaccinated 
ones, thereby exposing all pigs on his premises. 


Reparation may be awarded only where a violation of the Act 
is established. The record in this proceeding does not afford a 
basis for a finding that either respondent engaged in an unjust, 
unreasonable or discriminatory practice in connection with the 
transaction in question. Accordingly, the complaint should be 
dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 8701) 


In re W. V. PUGH AND MorRRIS C. PUGH d/b/a PUGH BROTHERS. 
P&S Docket No. 2939. Decided October 16, 1963. 
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Bonding Provisions — Suspension of 
Registration — Consent Order 


Respondents are suspended as a registrant under the act until such time as 
they comply with the bonding requirements of the act. 


Mr. Garrett N. Wyss, for complainant. Respondents pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on May 138, 1963, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondents with violations 
of the act and the regulations promulgated thereunder (9 CFR 
201.1 et séq.), hereinafter referred to as the regulations. 


Respondents filed an answer on September 30, 1963, in which 
they admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations, waive oral hearing and 
the report of the hearing examiner, and consent to the issuance 
of a specified order, with findings and conclusions for the purpose 
of this proceeding only based on all allegations contained in the 
complaint. Complainant has recommended that the order con- 
sented to by respondents be issued. 


FINDINGS OF FACT 


1. Respondents, whose business address is Route 2, Box 273, 
Muskogee, Oklahoma, are now, and were at all times material 
herein, registered with the Secretary of Agriculture as a market 
agency, buying livestock in commerce on a commission basis. 


2. The Muskogee Stockyards and Livestock Auction, Inc., 
stockyard, Muskogee, Oklahoma, hereinafter referred to as the 
stockyard, is now and was at all times material herein, a posted 
stockyard subject to the provisions of the act. 


3. Respondents’ surety bond was terminated on July 16, 1962. 
Respondents, on or about November 2, 1962, were notified in 
person during a verbal discussion at the stockyard, by Sam M. 
Copeland, Marketing Specialist, Packers and Stockyards Division 
of this Department, of such termination date and were further 
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informed that they would have to furnish a new bond if they 
continued to operate as a registrant under the provisions of the 
act. Respondents were further notified by letter dated January 25, 
1963 that if they continued to operate as a registrant under the 
act, they would have to furnish the required bond. Notwith- 
standing said notices, respondents continued to engage in the 
business of a market agency, buying livestock at the stockyard, 
on a commission basis, without filing and maintaining a reason- 
able bond or its equivalent, as required by the act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, the re- 
spondents have wilfully violated section 312(a) of the act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29 and 201.30). Inasmuch as respondents have con- 
sented to the issuance of the order set forth below and complain- 
ant has recommended that such order be issued, the order will 
be issued. 


ORDER 


Respondents shall cease and desist from engaging in the busi- 
ness of a market agency in commerce within the meaning of the 
act without filing and maintaining a reasonable bond or its equiv- 
alent as required by the act and the regulations thereunder. 


Respondents are suspended as a registrant under the act until 
such time as they comply with the bonding requirements of the 
act and the regulations. At the request of the respondents, when 
they demonstrate that they have complied with the bonding re- 
quirements of the act and the regulations, a supplemental order 
will be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
upon respondents. 


Copies hereof shall be served upon the parties. 


(No. 8702) 


In re MIKE CHIAPETTI PACKING COMPANY. P&S Docket No. 2875. 
Decided October 18, 1963. 
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Packer — Failure to Pay Agreed Purchase 
Price — Cease and Desist 


Respondent is ordered to cease and desist from failing or refusing to pay the 
agreed purchase price in accordance with contract terms for livestock 
purchased in commerce which meet contract requirements. 


Mr. George A. Robertson, for complainant. Mr. James S. Montana, for re- 
spondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed March 18, 1963, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. Respondent is a packer as de- 
fined in the act engaged in the business of buying livestock in 
commerce for purposes of slaughter and is charged with failing 
to pay, without justification, the full purchase price of lambs 
purchased, received and accepted in commerce from Producers 
Livestock Marketing Association, Denver, Colorado, in violation 
of section 202(a) of the act (7 U.S.C. 192(a)). A copy of the 
complaint and a copy of the rules of practice were served upon 
respondent March 20, 1963. 


Respondent filed an answer April 5, 1963, in which it admits 
the jurisdictional allegations of the complaint and that it pur- 
chased the lambs in question, but denies that it made any deduc- 
tion from an agreed purchase price. Respondent alleges that the 
price to be paid for the lambs was to be based upon the weight, 
shrinkage, quality and grade of the lambs. 


An oral hearing was held June 13, 1963, in Chicago, Illinois, 
before Will Rogers, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture. Complainant 
was represented by George A. Robertson, Office of the General 
Counsel, United States Department of Agriculture. Albert Cro- 
cetti, respondent’s head lamb buyer, appeared and testified for re- 
spondent. Three witnesses testified for complainant and complain- 
ant introduced three exhibits into evidence. After the hearing, 
complainant filed a brief. On September 12, 1963, the hearing 
examiner filed a report containing proposed findings of fact and 
conclusions and recommending that respondent be found to have 
violated the act as charged and be ordered to cease and desist 
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from such violation. No exceptions to the hearing examiner’s 
report were filed. 


FINDINGS OF FACT 


1. Respondent, Mike Chiapetti Packing Company, is a corpo- 
ration organized and existing under the laws of the State of 
Illinois, with its office and place of business located at 3810 Hal- 
sted Street, Chicago, Illinois. Respondent is now, and was at all 
times material herein, a packer within the meaning of the act 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


2. On or about June 25, 1962, respondent and Producers Live- 
stock Marketing Association of Denver, Colorado, entered into an 
oral contract for the sale by Producers to the respondent of 
“three or four loads” of lambs at $19 per hundredweight. It was 
further agreed that the lambs would be shipped Saturday, June 
30, 1962, with instructions to stop them at Montgomery. Illinois, 
for feed, rest, and orders. 


3. On or about June 30, 1962, pursuant to the agreement set 
forth in Finding of Fact 2, Producers Livestock Marketing Asso- 
ciation shipped 461 lambs in commerce by rail from Henderson, 
Colorado, to Montgomery, Illinois, in care of respondent, Mike 
Chiapetti Packing Company, for feed, rest and orders. On July 2, 
1962, Producers issued a bill to respondent for the 461 lambs in 
the amount of $9,226.78, based on the stated weight of the lambs 
at the agreed purchase price of $19 per hundredweight. 


4. On or about July 3, 1962, the 461 lambs arrived at Mont- 
gomery, Ilinois, and were put on feed. On July 5, 1962, respond- 
ent’s head lamb buyer inspected the lambs at the feed yards 
located at Montgomery, Illinois, and on or about July 7, 1962, 
the 461 lambs were shipped to respondent’s plant in Chicago; IIli- 
nois, and slaughtered. 


5. On July 12, 1962, respondent issued a check to Producers in 
the amount of $8,326.26. Respondent deducted $900.52 from the 
agreed purchase price of $9,226.78 and has failed and refused to 
remit said amount to Producers Livestock Marketing Association. 


CONCLUSIONS 


Respondent admits that it contracted to purchase the 461 lambs 
involved herein from Producers Livestock Marketing Association 
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but contends that there was no agreed purchase price for such 
lambs. Respondent further contends that the price to be paid for 
the lambs was to be based on the weight, shrinkage, quality, and 
grade of the lambs, and, therefore, denies that it deducted $900.52 
from any agreed purchase price. 


The head of the lamb department of Producers Livestock 
Marketing Association of Denver, Colorado, Carl Montegna, testi- 
fied that he contacted Albert Crocetti, head lamb buyer for re- 
spondent, to inform him of the availability of lambs at $19 per 
hundredweight and that Crocetti purchased the lambs at that 
price. Montegna further testified that there was no agreement 
that the purchase price was to be determined or reduced on the 
basis of weight, yield or quality of the lambs and that he made 
no guarantee regarding these lambs. T. H. Thompson, assistant 
to Carl Montegna, testified that he was present when Montegna 
initially contacted Albert Crocetti regarding these lambs and 
corroborated the testimony of Montegna that there were no 
guarantees made by Montegna at such time. Complainant’s ver- 
sion of the contract is further corroborated by Producers’ invoice 
sent to respondent at the time of the transaction, to which re- 
spondent apparently made no objection. Such invoice listed the 
purchase price as $19 per hundredweight. 


The testimony of respondent’s witness Albert Crocetti that “I 
am willing to pay 19 cents; but they have got to be strictly choice 
and prime old crops” is inconsistent with respondent’s position 
that no contract price was contained in the agreement. In addi- 
tion, the hearing examiner who was in the position to observe 
the demeanor of Crocetti placed little or no credence in his testi- 
mony with respect to the terms of the contract. See e.g., Great 
Western Food Distributors v. Brannan, 201 F.2d 476, 579 (7th 
Cir. 1953), cert. denied, 345 U.S. 997 (1953); Ohio Associated 
Tel. Co. v. National Labor Relations Board, 192 F.2d 664, 668 
(6th Cir. 1951); In re Harry Lee Sparks and Rex Wanda Sparks, 
19 A.D. 709 (1960), aff'd, D.C. Cir. May 2, 1961; In re Daniel J. 
Shelley, John M. Rowley, and Sam H. LaMantia, 22 A.D. 8 
(1963). It is concluded that the contract in issue between re- 
spondent and Producers contained a purchase price of $19 per 
hundredweight for the lambs. 


Carl Montegna also testified that the 461 lambs appropriated to 
this contract and shipped to respondent met the specifications of 
the contract. The testimony of Crocetti to the contrary was ac- 
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corded little weight by the hearing examiner. It it significant in 
this regard that Crocetti complained to Montegna of a price decline 
after the contract was entered into and before the lambs were 
received by respondent. Moreover, respondent made no objection 
with respect to the weight, quality or condition of the lambs after 
inspection of the lambs July 5, 1962, at Montgomery, Illinois. 
Instead, respondent accepted and slaughtered the lambs without 
complaint. The first indication Producers had of any trouble or 
controversy with respect to this shipment was when it received 
respondent’s check for less than the full purchase price. The 
record indicates that in this kind of transaction the buyer will 
usually notify the seller promptly of the failure of livestock to 
meet contract requirements. It is concluded that the lambs met 
contract requirements or that, at the least, respondent has far 
from established that they did not. 


In view of the foregoing, it is concluded that respondent’s fail- 
ure and refusal to pay the full agreed purchase price herein was 
an unfair practice in violation of section 202(a) of the act (7 
U.S.C. 192(a)). See, e.g., In re Eastern Meats, Inc., 21 A.D. 134 
(1962); In re Goldring Packing Company, Inc., 21 A.D. 26 
(1962) ; In re Rosenthal Packing Co., 19 A.D. 971 (1960) ; In re 
Central California Livestock Inc., d/b/a Machlin Meat Packing 
Company, 15 A.D. 97 (1956). Respondent should be ordered to 
cease and desist from such practice. 


ORDER 


Respondent shall cease and desist from failing or refusing to 
pay the agreed purchase price in accordance with contract terms 
for livestock purchased in commerce which meet contract re- 
quirements. 


(No. 8703) 


KAPILOFF POULTRY Co., INC. v. ACE LIVE & DRESSED POULTRY 
Co. P&S Docket No. 2961. Decided October 18, 1963. 


Failure to Pay Full Contract Price for Live 
Poultry — Reparation Awarded — Default Order 


The failure of respondent to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondent is or- 
dered to pay to complainant the amount due. 
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Complainant pro se. Mrs. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on November 27, 1962, in which complainant seeks 
reparation in the amount of $325.16, alleged to be the amount 
owing on the purchase price of capons sold by complainant to 
respondent. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on May 3, 1963. A copy of the investigative report was served 
upon complainant on the same date. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondent has not filed an answer, although respondent re- 
quested and was granted an extension of time in which to answer. 
The extension of time having expired, ithe issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Kapiloff Poultry Co., Inc., is a corporation, 
with its main offices at Keene, New Hampshire. 


2. Respondent, Ace Live & Dressed Poultry Co., is a corpora- 
tion, with offices at Newark, New Jersey. At all times material 
herein, respondent was licensed under the act to do business as a 
commission merchant in Newark, New Jersey, which city had 
theretofore been designated as subject to the poultry provisions 
of the act, within the meaning of Title V of the act. 


3. On or about November 9, 1962, respondent agreed to pur- 
chase from complainant 800 capons at $.40 per pound and 75 
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blistered capons at $.30 per pound. Complainant shipped these 
capons to respondent at Newark, New Jersey on or about Novem- 
ber 16, 1962. The blistered capons weighed a total of 969 pounds. 


4. Subsequent to the agreement referred to in Finding of 
Fact 3, respondent agreed to purchase from complainant 900 
additional capons at $.40 per pound and 75 additional blistered 
capons at $.30 per pound. Complainant shipped these capons to 
respondent at Newark, New Jersey, on or about November 18, 
1962. The blistered capons weighed a total of 724 pounds. 


5. On or about November 18, 1962, respondent agreed to 
further purchase from complainant 300 capons at $.40 per pound 
and 200 blistered capons at $.31 per pound. Complainant shipped 
these capons to respondent at Newark, New Jersey, on or about 
November 19, 1962. The blistered capons weighed a total of 2,108 


pounds. 
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6. Respondent has paid complainant the $.40 per pound for 
the regular capons, but has only paid complainant $.22 per pound 
for the blistered capons. All such capons were alive at the time 
they were purchased by the respondent. 


7. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s failure to pay complainant the 
full agreed upon purchase price of the three shipments of poultry 
purchased by respondent and delivered to it at the designated city 
of Newark, New Jersey, constitutes an unjust and unreasonable 
practice in violation of section 307 of the act (7 U.S.C. 208), 
made applicable to respondent by section 504 of the act (7 U.S.C. 
218c). See Alabama Livestock Market v. Price & Co., 20 A.D. 
228 (1961) ; Lehmann Brothers v. Manhattan Poultry Corp., 17 
A.D. 265 (1958). Accordingly, respondent should be ordered to 
pay complainant the difference between the contract price and the 
amount paid by respondent for the blistered capons, 7.e., 969 
pounds at $.08 per pound, 724 pounds at $.08 per pound, and 
2,108 pounds at $.09 per pound, for a total due of $325.16. 
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ORDER 


Respondent, Ace Live & Dressed Poultry Co., shall pay the 
complainant, within 30 days from the date hereof, the sum of 
$325.16, with interest thereon at the rate of 5% per annum from 
December 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8704) 


In re MARKET AGENCIES OPERATING AT THE SALT LAKE UNION 
Stock YARDS. P&S Docket No. 457. Decided October 21, 1963. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seqg.). The respondents are now 
operating under an order issued on August 26, 1963, continuing in 
effect to and including October 31, 1963, an order issued on June 
6, 1961 (20 A.D. 572), authorizing assessment of the current 
temporary schedules of rates and charges. 


By a petition filed on September 4, 1963, certain of the respond- 
ents requested authority to make a specified change in their cur- 
rent temporary schedules of rates and charges, and requested that 
the current schedules, as so modified, be continued in effect to and 
including August 31, 1965. Notice of the petition and its contents 
was published in the Federal Register on September 21, 1963 (28 
F. R. 10340), and, although interested persons were afforded an 
opportunity to indicate a desire to be heard in the matter, no in- 
terested person notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
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Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Accordingly, the petition is granted and the Market Agencies 
operating at the Salt Lake Union Stock Yards, North Salt Lake, 
Utah, shall modify their current temporary schedules of rates and 
charges as specified in the petition filed on September 4, 1963, and 
shall assess such current schedule, as so modified, during the 
life of this order. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become effec- 
tive as soon as possible. The Packers and Stockyards Act provides 
that orders of this nature shall not become effective in less than 
five days after their date. Undue delay in making this order effec- 
tive may adversely affect the marketing of livestock. Accordingly, 
good cause is found for making this order effective in less than 
30 days. 


This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including August 31, 
1965, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 8705) 


In re MARKET AGENCIES AT KANSAS CITY STOCK YARDS. P&S 
Docket No. 311. Decided October 22, 1963. 
Continuation of Rates and Charges 


Respondents’ current schedule of rates and charges is continued in effect up to 
and including October 31, 1965. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. W. G. Bernhardt, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.)'. The respondents are 
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now operating under an order issued on October 29, 1959 (18 A.D. 
1168), as continued in effect to and including October 31, 1963, 
by an order issued on September 29, 1961 (20 A.D. 939), and 
modified by an order issued on January 22, 1962 (21 A.D. 32), 
authorizing assessment of the current temporary schedule of rates 
and charges. 


On October 11, 1963, a petition was filed on behalf of the re- 
spondents requesting that the current temporary schedule of rates 
and charges be extended for a period of two years. 


Prior to the issuance of the orders of October 29, 1959, and 
January 22, 1962, authorizing increases in the rates and charges 
and a new charge relating to the branding of sheep, notices of the 
the petitions therefor were published in the Federal Register, and, 
although interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matters, no interested person noti- 
fied the Hearing Clerk of a desire to be heard. Inasmuch as the 
present petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of October 29, 1959, as amended by the order of January 22, 
1962, is continued in effect during the life of this order. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become ef- 
fective on November 1, 1963. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 
than five days after their date. Undue delay in making this order 
effective may adversely affect the marketing of livestock. Accord- 
ingly, good cause is found for making this order effective in less 
than 30 days. 


This order shall become effective on November 1, 1963, and re- 
main in effect to and including October 31, 1965, unless modified or 
extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 8706) 


EDWIN E. CHRIST v. HELMER NIELSEN, JIM NIELSEN, AND DONALD 
BABBITT, d/b/a HELMER & JIM NIELSEN DAIRY CATTLE 
MARKET. P&S Docket No. 2968. Decided October 23, 1963. 


Failure to Pay Consignment Proceeds — Reparation 
Awarded — Default Order — Dismissal of Complaint 
Against One Respondent 


The failure of respondents Helmer and Jim Nielsen to file an answer to the 
complaint constitutes an admission of the facts alleged in the complaint 
and these respondents are ordered to pay to complainant the amount due 
plus payment of the value of one animal unaccounted for. As Donald 
Babbitt had sold his interest in the respondent partnership prior to the 
transaction herein, the complaint against him is dismissed. 


Complainant pro se. Peterson, Peterson & Tuveson, of Albert Lea, Minnesota, 
for respondent Donald Babbitt. Miss Eva S. Reifenberg, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on September 26, 
1962, complainant seeks reparation from respondents in the sum 
of $5,187.50 alleging that he delivered 27 cows to respondents 
with the understanding that the latter would sell the livestock 
at auction and remit to complainant the proceeds of sale less a 
selling charge of $10 per head; that 26 of the cows were sold and 
in purported payment the respondents sent to complainant a 
check which was not honored by the bank upon which it was 
drawn; and that complainant received no payment or accounting 
with respect to the 27th cow. 


A copy of the complaint and a copy of an investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 202.40 of the 
rules of practice (9 CFR 202.40), were served upon Jim Nielsen 
on December 15, 1962. A copy of the investigative report was 
served on the complainant on December 13, 1962. On May 10, 
1963, a copy of the complaint and the investigative report, to- 
gether with a supplemental report, were served upon respondent 
Babbitt. 
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At the time of service of the complaint, respondents were noti- 
fied in writing that answers thereto should be filed within 20 days 
after such service, and that under the rules of practice a failure 
to file an answer constitutes a waiver of oral hearing and admis- 
sion of the facts alleged in the complaint (9 CFR 202.41(c)). 
Notwithstanding such notice of the applicable provisions of the 
rules of practice, no answer was filed by respondents Helmer and 
Jim Nielsen. 


Respondent Babbitt filed an answer in which he denies that he 
was a partner, agent or employee of Helmer Nielsen and Jim 
Nielsen, doing business as Helmer & Jim Nielsen Dairy Cattle 
Market on July 26, 1962 or at any time material with respect to 
the claim in this proceeding. 


On June 20, 1963, a copy of this answer and of the supple- 
mental investigative report were served upon respondents Helmer 
Nielsen and Jim Nielsen. A copy of the answer and of tthe supple- 
mental report were served upon complainant on June 19, 1963. 


None of the parties in this proceeding requested an oral hear- 
ing. Accordingly, on August 21, 1963, the complainant was noti- . 
fied that the proceeding would be handled under .the shortened 
procedure provided for in sections 202.17 and 202.53 of the rules 
of practice (9 CFR 202.17, 202.53), and that an opening state- 
ment of facts would have to be filed by him within 20 days of 
his receipt of the notice. Notwithstanding receipt of this notice, 
complainant did not file an opening statement of facts. Under 
these circumstances, the issuance of an order is authorized with- 
out further proceedings. 


FINDINGS OF FACT 


1. Complainant, Edwin E. Christ is an individual engaged 
in farming and in selling dairy equipment. Complainant’s ad- 
dress is 205 North Second Avenue East, Lake Mills, Iowa. 


2. Respondents Helmer Nielsen and Jim Nielsen were at all 
times material herein partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a posted 
stockyard subject to the provisions of the Act, hereinafter re- 








PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 1128 


1130 





ferred to as the stockyard. During such times, said respondents 
owned and operated the stockyard. 


3. Respondent Donald Babbitt, Conger, Minnesota, is an indi- 
vidual who at all times material herein was registered under the 
Act with the Secretary of Agriculture as a dealer buying and sell- 
ing livestock in commerce for his own account. 


4, On July 25, 1962, 27 cows belonging to complainant were 
transported by respondents Helmer and Jim Nielsen from com- 
plainant’s farm to the stockyard with the understanding that the 
cows would be sold at auction and the proceeds of sale, less a 
selling charge of $10 per head, would be remitted to complainant. 
On July 26, 1962, 26 of the cows were sold at auction for a total 
of $5,247.50. The disposition made of the 27th cow is unknown. 
The market value of such cow was $200. 


5. In purported payment for the 26 cows, respondents Helmer 
and Jim Nielsen sent complainant a check in the amount of 
$4,987.50, which check was not honored by the bank upon which 
it was drawn. No part of the amount represented by the check 
has been paid by said respondents to complainant. No payment or 
accounting has been given to the complainant with respect to the 
27th cow. 


6. On October 26, 1961, respondent Babbitt purchased a one- 
tenth interest in the partnership known as the Helmer & Jim 
Nielsen Dairy Cattle Market. On May 31, 1962, respondent 
Babbitt sold his interest in the partnership to respondents Helmer 
Nielsen and Jim Nielsen. 


7. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Under the rules of practice, the failure of Helmer Nielsen and 
Jim Nielsen to file an answer is deemed an admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Said respondents’ 
failure to pay complainant the net proceeds from the sale of 26 
cows sold at the stockyard for his account is an unjust and un- 
reasonable practice in violation of section 307 of the act (7 U.S.C. 
208). Madden v. Waller, et al ., 19 A.D. 16, 19 (1960). 


Also in violation of the act by said respondents is the failure to 
account for tthe cow which was not sold along with the other 26 
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nor returned to the complainant. McCurry v. Cattlemen’s Live- 
stock Auction Market, 22 A.D. 380 (1963). It is not clear what 
disposition was made of the cow. However, absent evidence re- 
garding actual proceeds from a sale by said respondents, com- 
plainant is entitled to reparation in the amount of the value 
alleged in the complaint, deemed to be admitted by said respond- 
ents’ failure to file an answer. 


Insofar as respondent Babbitt is concerned, there is no evidence 
that he was connected with the Helmer & Jim Nielsen Dairy 
Cattle Market in any way at the times material herein. The 
investigative report contains a copy of a bill of sale according to 
which said respondent’s interest in the partnership was sold to 
Helmer and Jim Nielsen approximately two months before the 
transaction involved in this proceeding. 


From all of the foregoing, it is concluded that the complaint 
should be dismissed as to respondent Babbitt and that respond- 
ents Helmer Nielsen and Jim Nielsen should be ordered to pay 
the complainant, jointly and severally, the amount of the net pro- 
ceeds of the sale of the 26 cows, together with the market value 
of the other cow. Of course, payment to complainant of a total 
of $5,187.50, with interest, will discharge his claim. Thisius v. 
Nielsen, 22 A.D. 518 (1963). 


ORDER 
Respondents Helmer Nielsen and Jim Nielsen, d/b/a Helmer & 
Jim Nielsen Dairy Cattle Market, shall jointly and severally pay 
to the complainant within thirty: days from the date hereof the 
sum of $5,187.50 with interest thereon at the rate of 5% per 
annum from August 1, 1962 until paid. 


The complaint is hereby dismissed as to respondent Donald 
Babbitt. 


Copies hereof shall be served upon the parties. 


(No. 8707) 


HENRY HAIR v. E. H. LINK d/b/a CHARLES CITY LIVESTOCK EX- 
CHANGE, AND BERTON SCHULTZ. P&S Docket No. 2730. Decided 


October 23, 1963. 
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Failure to Sustain Burden of Proof — 
Dismissal 


It is concluded that complainant failed to prove that he had been authorized 
by the respondents to purchase the livestock in question for their account 
and accordingly the complaint is dismissed. 


Complainant pro se. Mr. Robert J. Eggert, of Charles City, Iowa, for re- 
spondents. Mr. Giles H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on July 26, 1961, 
complainant seeks reparation from respondents in the amount of 
$2,925.32, alleging that, in accordance with an order by the re- 
spondents, he purchased 168 cattle for a total of $19,405.96, and 
shipped the animals to the respondents; that he drew drafts on 
respondents for amounits based on the cost of the cattle and a 
commission of $1 per head; that respondents rejected the live- 
stock, refused to honor the drafts, and requested written authori- 
zations, by the firms from which complainant had purchased the 
cattle, to sell the animals for the account of such firms; and that 
respondents received such authorizations and sold the cattle for 
$17,048.64. Included in the amount claimed is an expense of $400 
allegedly incurred in connection with a trip made to Charles 
City, Iowa, “‘to identify and sort the cattle for purposes of sale.” 


A copy of the complaint and a copy of the investigative report, 
prepared by ithe Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ents on April 25, 1962. A copy of the investigative report was 
served upon the complainant on May 1, 1962. 


Respondents filed an answer in which they deny that they 
placed an order for the cattle in question. Respondents allege 
that complainant had been “told not to purchase any cattle with- 
out calling in advance and obtaining permission.” Respondents 
admit that 168 head of cattle (less five dead) were sold through 
the Charles City Livestock Exchange. A copy of the answer was 
served upon complainant on May 26, 1962. 


A notice was issued that the proceeding had been set down for 
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oral hearing at 8930 Ward Parkway in Kansas City, Missouri at 
10:00 a.m. on June 28, 1963, and Giles H. Penstone, Office of the 
General Counsel, United States Department of Agriculture, was 
designated as Presiding Officer. Copies of the notice were served 
upon the parties. The hearing was opened at the time and place 
specified in the notice. Neither the complainant nor the respond- 
ents appeared. On July 18, 1963, the respondnts filed proposed 
findings of fact and conclusions. 


FINDINGS OF FACT 


1. Complainant, Henry Hair, Route 1, Hendrix, Oklahoma, 
is an individual who at all times material herein was registered 
under the act with the Secretary of Agriculture as a dealer. 


2. Respondent Berton Shultz, Greene, Iowa, an individual, was 
at all times material herein registered under the act with the 
Secretary of Agriculture as a dealer buying livestock in commerce 
for slaughter purposes only. 

3. Respondeint E. H. Link, an individual doing business as 


Charles City Livestock Exchange, Charles City, Iowa, was at all 
times material herein registered under the act with the Scretary 


of Agriculture as a market agency selling livestock on a commission 
basis at the Charles City Livestock Exchange stockyard (a posted 
stockyard subject to the provisions of the Act), and as a dealer 
buying and selling livestock in commerce for his own account. 


4. During the period material herein, the respondents also 
operated as dealers buying and selling livestock in commerce for 
their joint account under the name Link & Shultz. 


5. On or about July 6, 1961, complainant telephoned respond- 
ent Berton Shultz regarding an order for cattle. Complainant 
was informed that respondents would not be interested in buying 
any heifers or steers costing more than $20 or $22 per hundred- 
weight, respectively. It was understood that complainant would 
receive a commission of $1 per head with respect to any steers 
or heifers bought by him for the account of the respondents 
pursuant to an order. 


6. Complainant purchased 168 head of cattle at stockyards in 
Oklahoma and Texas. Each of these stockyards had been posted 
pursuant to the provisions of the Act. 


7. The prices paid by complainant for the cattle were, with 
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very few exceptions, higher than those quoted by the respondents. 
The animals were shipped to the Charles City Livestock Exchange 
stockyard for the account of the respondents, and drafts were 
drawn on them for amounts based on the purchase price of the 
cattle and a commission of $1 per head. Respondents rejected the 
cattle, refused to accept the drafts, and informed complainant 
that the cattle were being held for his account. Complainant ad- 
vised them that he did not own the cattle. 


8. Pursuant to telegrams from the market agencies which had 
sold the cattle to complainant, the livestock was sold at the 
Charles City Livestock Exchange stockyard for the account of 
such market agencies. The net proceeds of such sale were 
$17,048.64, or $2,525.32 less than the amount of the drafts drawn 
on respondents by complainant. Such net proceeds were remitted 
to the respective market agencies. 


9. Bill Etchieson incurred expenses totaling $400 in connec- 
tion with a trip made by him as representative of one of the 
market agencies which had sold the cattle to complainant. This 
trip was made for the purpose of supervising the sale of the 
cattle at Charles City. 


10. The complaint was filed within 90 days after the alleged 
cause of action accrued. 


CONCLUSIONS 


The complainant in this proceeding purchased a total of 168 
head of cattle at posted stockyards in Oklahoma and Texas. The 
cattle were shiped to the respondents. However, the latter refused 
to accept the animals asserting that complainant had not been 
authorized to buy such cattle for their account. Thereafter, the 
animals were sold for the account of the market agencies from 
which complainant had purchased the cattle, and the net proceeds 
of sale were remitted to such market agencies. In this proceeding, 
complainant seeks ‘to recover the difference between such net pro- 
ceeds and the price for which the animals were purchased by 
him. Also claimed is an expense of $400 incurred by a represen- 
tative of one of the market agencies in connection with a trip 
made to Charles City, Iowa, at the time the cattle were being sold 
for the account of the market agencies. In addition, complainant 
alleges that he is entitled to a commission of $1 per head with 
respect to the purchase of the animals for the account of the 
respondents. 





, ea a aT aS 


HENRY HAIR v. E. H. LINK 1135 
Cite as 22 A.D. 11381 


The complainant in a reparation proceeding has the burden of 
establishing his claim. Dalhart. Livestock Auction v. Carthel, 21 
A.D. 821, 325 (1962). Under the rules of practice (9 CFR 
202.40), the information contained in the investigative report is 
considered as part of the evidence in the proceeding, if the parties 
are given an opportunity to submit evidence in rebuttal. The 
parties in this proceeding were given the opportunity of pre- 
senting evidence at an oral hearing. None of the parties appeared 
at the time and place set for the hearing. Accordingly, this case 
will be decided on the basis of the pleadings and the evidence 
contained in the investigative report. 


In a sworn statement contained in ithe investigative report, re- 
spondent Shultz asserts that complainant was informed that re- 
spondents would not be interested in buying any heifers or 
steers costing more than $20 or $22 per hundredweight, respec- 
tively. In the statement made by complainant, he contends that 
the original order of the respondents was later modified and that 
he was authorized to buy steers at $23.50 per hundredweight and 
heifers at $22.50 per hundredweight. However, a substantial 
number of the steers and heifers purchased by complainant were 
bought at prices in excess of $23.50 and $22.50 per hundred- 
weight, respectively. Very few of the animals were bought in ac- 
cordance with the prices quoted by the respondents. It might also 
be noted that there is no indication that complainant made any 
payment to the market agencies from which he purchased the 
cattle. 


In light of the foregoing, it is concluded that complainant did 
not established that he had been authorized by respondents to 
purchase the livestock in question for their account. Accordingly, 
there is no basis for a finding that the respondents violated the 
act in connection with the transaction involved in this proceeding, 
and the complaint should be dismissed. Cf. Producers Livestock 
Commission Co. v. Berrey, 12 A.D. 1400 (1953). 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 1136 


(No. 8708) 





BEN W. MUFF v. HELMER NIELSEN, JIM NIELSEN, AND DONALD 
BABBIT, d/b/a HELMER & JIM NIELSEN DAIRY CATTLE MARKET. 
P&S Docket No. 2965. Decided October 23, 1963. 


Failure to Pay Consignment Proceeds — Reparation 
Awarded — Default Order — Dismissal of Complaint 
Against One Respondent 


The failure of respondents Helmer and Jim Nielsen to file an answer to the 
complaint constitutes an admission of the facts alleged in the complaint 
and these respondents are ordered to pay to complainant the amount due. 
As Donald Babbitt had sold his interest in the respondent partnership 
prior to the transaction herein, the complaint against him is dismissed. 


Olsen and Graven, of Albert Lea, Minnesota, for complainant. Peterson, 
Peterson & Tuveson, of Albert Lea, Minnesota, for respondent Donald 
Babbitt. Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on November 8, 1962, 
complainant seeks reparation from respondents in the amount of 
$1060, alleging that six head of cattle were sold by respondents for 
complainant’s account and that the two checks issued in payment 
for the cattle were returned unpaid. 


A copy of the complaint and a copy of an investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 202.40 of the 
rules of practice (9 CFR 202.40), were served upon Jim Nielsen 
on December 21, 1962. On the same date, a copy of the investiga- 
tive report was served on the complainant. On May 10, 1963, 
copies of the complaint, and the investigative report, together 
with a supplementary report, were served upon respondent 
Babbitt. 


At the time of service of the complaint, respondents were noti- 
fied in writing that answers thereto should be filed within 20 days 
after such service and that, under the rules of practice, a failure to 
file an answer constitutes a waiver of oral hearing and an admis- 
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sion of the facts alleged in the complaint (9 CFR 202.41(c)). Not- 
withstanding such notice of the applicable provisions of the rules 
of practice, no answer was filed by respondents Helmer Nielsen and 
Jim Nielsen. 


Respondent Babbitt filed an answer in which he denies that he 
was a partner, agent, or employee of Helmer Nielsen and Jim 
Nielsen, doing business as Helmer & Jim Nielsen Dairy Cattle 
Market, on September 6, 1962, or at any time material with respect 
to the claim in this proceeding. 


On June 20, 1963, a copy of this answer and a copy of the supple- 
mental investigative report were served upon respsondents Helmer 
Nielsen and Jim Nielsen. Copies of the answer and of the supple- 
mental investigative report were served upon complainant on June 
19, 1963. 


None of the parties in this proceeding requested an oral hearing. 
Accordingly, on September 3, 1963, the complainant was notified 
that the proceeding would be handled under the shortened pro- 
cedure provided for in sections 202.17 and 202.53 of the rules of 
practice (9 CFR 202.17, 202.53), and that an opening statement of 
facts would have to be filed by him within 20 days of his receipt 
of the notice. Notwithstanding receipt of this notice, complainant 
did not file an opening statement of facts. Accordingly, a decision 
and order will be issued in this case without further proceedings 
(9 CFR 202.17 (h), 202.41(d)). 


FINDINGS OF FACT 


1. Complainant, Ben W. Muff, is an individual residing at 
Route 1, Ventura, Iowa. 


2. Respondents Helmer Nielsen and Jim Nielsen were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account, and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a posted 
stockyard subject to the provisions of the Act, hereinafter re- 
ferred to as the stockyard. During such period, said respondents 
owned and operated the stockyard. 


8. Respondent Donald Babbitt, Conger, Minnesota, is an indi- 
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vidual who at all times material herein was registered under the 
act with the Secretary of Agriculture as a dealer buying and selling 
livestock in commerce for his own account. 


4, On October 26, 1961, respondent Babbitt purchased a one- 
tenth interest in the partnership known as the Helmer & Jim Niel- 
sen Dairy Cattle Market. On May 31, 1962, respondent Babbitt sold 
his interest in the partnership to respondents Helmer Nielsen and 
Jim Nielsen. 


5. Complainant delivered six heifers to respondents Helmer 
Nielsen and Jim Nielsen for sale at the stockyard. Five head were 
sold at the stockyard on August 30, 1962, for complainant’s ac- 
count. The net proceeds of such sale were $870. On September 6, 
1962, said respondent sold the remaining heifer at the stockyard 
for complainant’s account. The net proceeds of such sale were. 
$190. In purported payment for the six head of cattle, said re- 
spondents sent complainant two checks in the amount of $870 
and $190, respectively. Each of such checks was returned unpaid 
by the bank upon which it was drawn. Complainant has received 
no further payment for his six head of cattle. 


6. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


Under the rules of practice, the failure of Helmer Nielsen and 
Jim Nielsen to file an answer is deemed an admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Said repondents’ 
failure to pay the complainant the net proceeds from the sale of 
six head of cattle sold at the stockyard for his account, is an un- 
just and unreasonable practice in violation of section 307 of the 
act (7 U.S.C. 208). Madden v. Waller, et al., 19 A.D. 16, 19 
(1960). 

Insofar as respondent Babbitt is concerned, there is no evidence 
that he was connected with the Helmer & Jim Nielsen Dairy 
Cattle Market in any way during the period in question. The 
investigative report contains a copy of a bill of sale according to 
which said respondent’s interest in the partnership was sold to 
Helmer Nielsen and Jim Nielsen approximately three months 
prior to the transaction involved in this proceeding. 


From all of the foregoing, it is concluded that the complaint 
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should be dismissed as to respondent Babbitt, and that respondents 
Helmer Nielsen and Jim Nielsen should be ordered to pay the com- 
plainant, jointly and severally, the amount of the net proceeds of 
sale of the six heifers. Of course, payment to complainant of a 
total of $1060, with interest, will discharge his claim. 


ORDER 


Respondents Helmer Nielsen and Jim Nielsen, doing business as 
Helmer & Jim Nielsen Dairy Cattle Market, shall jointly and sever- 
ally pay to the complainant within 30 days from the date hereof, 
the sum of $1060, with interest thereon at the rate of 5% per an- 
num from October 1, 1962, until paid. 


The complaint is hereby dismissed as to respondent Donald Bab- 
bitt. 
Copies hereof shall be served upon the parties. 


(No. 8709) 


WILLIAM A. TRAVIS v. DONALD HASTINGS. P&S Docket No. 2775. 
Decided October 24, 1963. 


Failure of Complainant to Prosecute 
Claim — Dismissal 


Under the rules of practice governing reparation proceedings no determination 
other than the dismissal of the proceeding shall be made if complainant 
fails to file an opening statement of facts and the complaint is accord- 
ingly dismissed. 

Complainant and respondent pro se. Miss Eva S. Reifenberg, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) the respond- 
ent waived his right to an oral hearing. The complainant was noti- 
fied that the proceeding would be handled under the shortened 
procedure provided in section 202.53 of the rules of practice (9 
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CFR 202.53), unless a request for an oral hearing was made by 
him within ten days of his receipt of such notice. No request for 
an oral hearing was made by complainant. Accordingly, further 
notice was given to complainant that the proceeding would be 
handled under the shortened procedure and that an opening state- 
ment of facts should be filed by him within twenty days after 
his receipt of such notice. Notwithstanding receipt of such notice, 
complainant failed to file an opening statement of facts within 
the specified period. Thereafter, a 15-day extension of time in 
which to file the statement was given. No opening statement was 
filed by complainant within the 15-day period. Accordingly, pur- 
suant to section 202.17(h) of the rules of practice (9 CFR 
202.17(h)), the complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 8710) 


THOMAS E. FINNEGAN v. DONALD HASTINGS. P&S Docket No. 
2776. Decided October 30, 1963. 


Failure of Complainant to Prosecute 
Claim — Dismissal 


Under the rules of practice governing reparation proceedings no determina- 
tion other than the dismissal of the proceeding shall be made if com- 
plainant fails to file an opening statement of facts and the complaint is 
accordingly dismissed. 


Complainant and respondent pro se. Miss Eva S. Reifenberg, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), the respond- 
ent waived his right to an oral hearing. The complainant was 
notified that the proceeding would be handled under the shortened 
procedure provided for in section 202.53 of the rules of practice 
(9 CFR 202.53), unless a request for an oral hearing was made 
by him within ten days of his receipt of such notice. No request 
for an oral hearing was made by complainant. Accordingly, 
further notice was given to complainant that the proceeding 
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would be handled under the shortened procedure and that an 
opening statement of facts should be filed by him within twenty 
days of his receipt of such second notice. Notwithstanding re- 
ceipt of such notice, complainant failed to file an opening state- 
ment of facts within the specified period. Thereafter, pursuant to 
complainant’s request, a twenty-day extension of time in which to 
file the statement was given. No opening statement was filed by 
complainant within the twenty-day period. Accordingly, pursuant 
to section 202.17(h) of the rules of practice (9 CFR 202.17(h)), 
the complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 8711) 


WESLEY W. ROBBINS v. HELMER NIELSEN, JIM NIELSEN, AND 
DONALD BABBITT, d/b/a HELMER & JIM NIELSEN DAIRY CATTLE 
MARKET. P&S Docket No. 2966. Decided October 30, 1963. 


Failure to Pay Consignment Proceeds — Reparation 
Awarded — Default Order — Dismissal of Complaint 
Against One Respondent 


The failure of respondents Helmer and Jim Nielsen to file an answer to the 
complaint constitutes an admission of the facts alleged in the complaint 
and these respondents are ordered to pay to complainant the amount due. 
As Donald Babbitt had sold his interest in the respondent partnership 
prior to the transaction herein, the complaint against him is dismissed. 


Mr. David L. Graven, of Albert Lea, Minnesota, for complainant. Mr. Robert 
C. Tuveson, of Albert Lea, Minnesota, for respondent Donald Babbitt. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on November 5, 1962, 
complainant seeks reparation in the sum of $355, alleging that he 
delivered two Holstein springer heifers at the respondents’ auc- 
tion market, and that such animals were sold by the respondents 
for his account. 


A copy of the complaint and a copy of an investigative report, 
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prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant ito section 202.40 of the 
rules of practice (9 CFR 202.40), were served upon Jim Nielsen 
on December 18, 1962. On December 17, 1962, a copy of the in- 
vestigative report was served upon the complainant. On May 10, 
1963, copies of the complaint and the investigative report, to- 
gether with a supplemental investigative report, were served 
upon respondent Babbitt. 


At the time of service of the complaint, respondents were noti- 
fied in writing that answers thereto should be filed within 20 
days after such service, and that under the rules of practice, the 
failure ito file an answer constitutes a waiver of oral hearing and 
an admission of the facts alleged in the complaint (9 CFR 
202.41(c)). Notwithstanding such notice of the applicable pro- 
visions of the rules of practice, no answer was filed by respond- 
ents Helmer Nielsen and Jim Nielsen. 


Respondent Babbitt filed an answer in which he denies that he 
was a partner, agent, or employee of Helmer Nielsen and Jim 
Nielsen, doing business as Helmer & Jim Nielsen Dairy Cattle 
Market, on September 6, 1962, or at any time material with re- 
spect to the claim in this proceeding. 


On June 20, 1963, a copy of this answer and a copy of the 
supplemental investigative report were served upon respondents 
Helmer Nielsen and Jim Nielsen. Copies of the answer and of 
the suplemental investigative report were served upon complain- 
ant on June 19, 1963. 


None of the parties in this proceeding requested an oral hear- 
ing. Accordingly, on September 3, 1963, the complainant was noti- 
fied that the proceeding would be handled under the shortened 
procedure provided for in sections 202.17 and 202.53 of the rules 
of practice (9 CFR 202.17, 202.53), and that an opening state- 
ment of facts would have to be filed by him within 20 days after 
his receipt of the notice. Notwithstanding receipt of this notice, 
complainant did not file an opening statement of facts. Accord- 
ingly, a decision and order will be issued in this case without 
further proceedings (9 CFR 202.17 (h), 202.41(d)). 


FINDINGS OF FACT 


1. Complainant, Wesley W. Robbins, is an individual residing 
at Ventura, Iowa. 
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2. Respondents Helmer Nielsen and Jim Nielsen were at all 
times material herein partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture ito buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a posted 
stockyard subject ito the provisions of the act, hereinafter re- 
ferred to as the stockyard. During such period, said respondents 
owned and operated the stockyard. 


8. Respondent Donald Babbitt, Conger, Minnesota, is an indi- 
vidual who at all times material herein was registered under the 
act with the Secretary of Agriculture as a dealer buying and sell- 
ing livestock in commerce for his own account. 


4. On October 26, 1961, respondent Babbitt purchased a one- 
tenth interest in the partnership known as the Helmer & Jim 
Nielsen Dairy Cattle Market. On May 31, 1962, respondent 
Babbitt sold his interest in the partnership to respondents Helmer 
Nielsen and Jim Nielsen. 


5. On September 6, 1962, complainant delivered two Holstein 
springer heifers at the stockyard for sale at auction for his ac- 
count by respondents Helmer and Jim Nielsen. The animals were 
sold at auction and the net proceeds of sale were $355. In pur- 
ported payment of such net proceeds said respondents sent com- 
plainant a check which was returned unpaid by the bank upon 
which it was drawn, with a notation that the account of the 
Helmer & Jim Nielsen Dairy Cattle Market had been closed. No 
part of the amount represented by the check has been paid by 
said respondents to complainant. 


6. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Under the rules of practice, the failure of Helmer Nielsen and 
Jim Nielsen to file an answer is deemed an admission of the 
facts alleged in the complaint (9 CFR 202.41(c)). Said respond- 
ents’ failure to pay complainant the net proceeds from the sale 
of two heifers sold at the stockyard for his account is an unjust 
and unreasonable practice in violation of section 307 of the Act 
(7 U.S.C. 208). Madden v. Waller, et al., 19 A.D. 16, 19 (1960). 
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Insofar as respondent Babbitt is concerned, there is no evi- Vv 
dence that he was connected with the Helmer & Jim Nielsen 
Dairy Cattle Market in any way during the period material L 


herein. The investigative report contains a copy of a bill of sale 
according to which said respondent’s interest in the partnership 
was sold to Helmer and Jim Nielsen approximately three months 
prior to the transaction involved in this proceeding. 


From all of the foregoing, it is concluded that the complaint 
should be dismissed as to respondent Babbitt, and that respond- 
ents Helmer Nielsen and Jim Nielsen should be ordered to pay the 
complainant, jointly and severally, the amount of the net pro- 
ceeds of the sale of the two heifers. Of course, payment to com- 
plainant of a total of $355 will discharge his claim. 


ORDER 


Respondents Helmer Nielsen and Jim Nielsen, doing business 
as Helmer & Jim Nielsen Dairy Catitle Market, shall jointly and 
severally pay to the complainant within 30 days from the date 
hereof the sum of $355, with interest thereon at the rate of 5% 
per annum from October 1, 1962, until paid. 


a a a a a ee ee a. a 


The complaint is hereby dismissed as to respondent Donald 
Babbitt. 


Copies hereof shall be served upon the parties. 
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(No. 8712) 


In re DAVID J. CORGIAT. P&S Docket No. 2971. Decided October 
31, 1963. 


Failure to Pay — Insufficient Funds — 
Accounts and Records — Cease and Desist — 
Insolvency — Suspension of Registration — 

Default Order 


Respondent is ordered to cease and desist from (1) failing to pay the full 
purchase price of livestock purchased in commerce, (2) issuing checks in 
payment of such livestock without having sufficient funds on deposit, and 

(3) operating while insolvent. Respondent is ordered to keep certain 

specified accounts and records and is suspended as a registrant under the 

act for a period of 30 days and thereafter until he is no longer insolvent. 
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Mr. Donald E. Graham, for complainant. Mr. Jack W. Bain, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seg), instituted by a complaint filed July 18, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary under the act as a dealer to 
buy and sell livestock in commerce for his own account and the 
complaint alleges that respondent’s current liabilities exceed his 
current assets, that respondent engaged in business as a dealer 
under the act while his current liabilities exceeded his current 
assets, that respondent failed to pay for livestock purchased in 
commerce, that respondent issued checks in purported payment 
for livestock purchased in commerce which checks were returned 
by the bank upon which they were drawn because of insufficient 
funds in respondent’s account and that respondent failed to keep 
accounts, records and memoranda which fully disclosed all trans- 
actions involved in his business, in violation of the act. A copy 
of the complaint and a copy of the rules of practice were served 
upon respondent July 23, 1963. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to Jack W. Bain, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On Septem- 
ber 26, 1963, the hearing examiner filed a report recommending 
that respondent be found to have violated the act as charged, be 
ordered to cease and desist from such violations and to keep ac- 
counts, records and memoranda which fully disclose all trans- 
actions involved in his business under the act and that respondent 
be suspended as a registrant under the act for a period of 30 days 
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and thereafter until he is no longer insolvent. No exceptions to 
the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. The Atwater Livestock Auction Company stockyard, At- 
water, California, the Riverbank Livestock Auction, Riverbank, 
California, and the Silveira’s Livestock Auction Yard, Modesto, 
California, are now and were at all times material herein posted 
stockyards subject to the provisions of the act. 


2. Respondent, David J. Gorgiat, is an individual whose ad- 
dress is 1433 Inyo Street, Newman, California. Respondent is 
now, and was at all times material herein, a dealer within the 
meaning of the act and registered with the Secretary ito buy and 
sell livestock in commerce for his own acount. 


8. Respondent’s current liabilities exceed his current assets 
and at all times since about December 22, 1962, respondent’s cur- 
rent liabilities have exceeded his current assets. As of April 18, 
1963, respondent’s current liabilities exceeded his current assets 
by approximately $15,000. 


4. During the period December 22, 1962, to February 6, 1963, 
respondent operated at the stockyards as a dealer while his cur- 
rent liabilities exceeded his current assets. 


5. During the period December 22, 1962, through February 6, 
1963, respondent, in five separate transactions, purchased live- 
stock in commerce at the stockyards and failed to pay the 
purchase prices therefor in the total amount of $11,828.86. Re- 
spondent issued checks in payment of the purchase prices of such 
livestock which checks were returned unpaid by the bank upon 
which they were drawn because of insufficient funds. 


6. Respondent, during the period from on or about December 
27, 1962, through April 18, 1963, in connection with his dealer 
operations under the act, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in his business. During such period, respondent failed to 
keep: (a) a daily record of livestock purchases and sales; (b) 
a general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth; (c) a cash book showing all cash re- 
ceived and disbursed, and (d) monthly bank reconciliations. 








ee a a ae ae ee. | 


nn pe OU Ofte fete, 


—— ae a a a ee 


aa a 





a >? 


aS 





DAVID J. CORGIAT 1147 
Cite as 22 A.D. 1144 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent is insolvent within the meaning of the Act of Congress ap- 
proved July 12, 1943 (7 U.S.C. 204). In addition, by reason of 
the facts set forth in Finding of Fact 4, respondent willfully 
violated section 312(a) of ithe act (7 U.S.C. 218(a)). See, e.g., 
In re Southern Buyers, Inc., 14 A.D. 811 (1955). Such section of 
the act is further willfully violated on the basis of the facts con- 
tained in Finding of Fact 5. Also, respondent’s failure to keep 
adequate records constitutes a violation of section 401 of the act 
(7 U.S.C. 221) and section 201.46 of the regulations issued there- 
under (9 CFR 201.46). Respondent should be ordered to cease 
and desist from the violations of section 312(a) of the act found 
herein and to keep accounts, records and memoranda that fully 
disclose all transactions involved in his business under the act. 
Respondent should be suspended as a registrant under the act for 
a period of 30 days and thereafter until he is no longer insolvent, 
as, in effect, recommended by complainant. 


ORDER 


Respondent shall cease and desist from (1) failing to pay the 
full purchase price of livestock purchased in commerce; (2) issu- 
ing checks in payment of livestock purchased in commerce with- 
out having and maintaining sufficient funds on deposit to pay 
such checks; and (3) engaging in business as a dealer under the 
act while insolvent. 


Respondent shall keep accounts, records, and memoranda which 
fully disclose all transactions involved in his business under the 
act, including, among other things: (a) a daily record of livestock 
purchases and sales; (b) a general ledger of accounts showing 
assets, liabilities, income, expenses, and net worth; (c) a cash 
book showing all cash received and disbursed; and (d) monthly 
bank reconciliations. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until he no longer is insolvent. 
At the request of respondent, when he demonstrates that he no 
longer is insolvent, a supplemental order will be issued in this 
proceeding terminating such suspension after the 30-day period. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 8713) 


In re LEWIS G. PARROTTE. P&S Docket No. 2976. Decided October 
31, 1963. 


Failure to Pay — Insufficient Funds — 
Insolvency — Accounts and Records — 
Suspension of Registration — Default 
Order 

Respondent is ordered to cease and desist from (1) failing to pay the full 
purchase price of livestock purchased in commerce, (2) issuing checks in 
payment of such livestock without having sufficient funds on deposit, and 
(3) operating while insolvent. Respondent is ordered to keep certain 
specified accounts and records and is suspended as a registrant under the 
act for a period of 30 days and thereafter until he is no longer insolvent. 


Mr. Donald E. Graham, for complainant. Mr. Jack W. Bain, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), instituted by a complaint filed July 30, 1963, by the Acting 
Director, Packers and Stockyards Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondent is 
registered with the Secretary under the act as a dealer to buy and 
sell livestock in commerce for his own account and the complaint 
alleges that respondent’s current liabilities exceed his current as- 
sets, that respondent engaged in business as a dealer under the 
act while his current liabilities exceeded his current assets, that 
respondent failed to pay for livestock purchased in commerce, that 
respondent issued checks in purported payment for livestock pur- 
chased in commerce which checks were returned by the bank upon 
which they were drawn because of insufficient funds in respond- 
ent’s account and that respondent failed to keep accounts, records 
and memoranda which fully disclosed all transactions involved in 
his business, in violation of the act. A copy of the complaint and 
a copy of the rules of practice were served upon respondent 
August 2, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed wihin 20 days 
after such service and that, in accordance with section 202.9 of the 
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rules of practice (9 CFR 202.9), failure to file an answer would con- 
stitute an admission of the facts alleged in the complaint and, iu 
effect, a waiver of oral hearing. Notwithstanding such notice, re- 
spondent has not filed an answer. The matter was referred to Jack 
W. Bain, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, for the preparation of a report 
without further investigation or hearing pursuant to section 
202.9(c) of the rules of practice. On September 26, 1963, the 
hearing examiner filed a report recommending that respondent be 
found to have violated the act as charged, be ordered to cease and 
desist from such violations and to keep accounts, records and 
memoranda which fully disclose all transactions involved in his 
business under the act and that respondent be suspended as a 
registrant under the act for a period of 30 days and thereafter 
until he is no longer insolvent. No exceptions to the hearing 
examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Lewis G. Parrotte, is an individual whose ad- 
dress is 37 Hoyt Street, St. Albans, Vermont. Respondent is now 
and was at all times material herein a dealer within the meaning 
of the act and registered with the Secretary to buy and sell live- 
stock in commerce for his own account. 


2. Respondent’s current liabilities exceed his current assets 
and at all times since about September 25, 1962, his current liabili- 
ties have exceeded his current assets. As of March 15, 1963, re- 
spondent’s current liabilities exceeded his current assets by ap- 
proximately $10,000. 


3. During the period September 25, 1962, through February 
20, 1963, respondent operated as a dealer under the act, buying 
and selling livestock for his own account in commerce, notwith- 
standing the fact that during such period his current liabilitics 
exceeded his current assets. 


4, On November 19 and December 4, 1962, and February 20, 
1963, respondent purchased livestock in commerce from N. P. Ca- 
mire, Lounzo Charron and Hicks Commission Sales & Company, 
respectively, and failed to pay the purchase prices therefor in the 
total amount of $3,095.75. Respondent issued checks in purported 
payment of the purchase prices of such livestock, which checks 
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were returned unpaid by the bank upon which they were drawn 
because of insufficient funds. 


5. Respondent, from about September 25, 1962, through Feb- 
ruary 20, 1963, in connection with his dealer operations under the 
act, failed to keep accounts, records, and memoranda which fully 
and correctly disclosed all transactions involved in his business. 
Respondent, during such period failed to keep: (a) a daily record 
of livestock purchases and sales; (b) a general ledger of accounts 
showing assets, liabilities, income, expenses, and net worth; and 
(c) a cash book showing all cash received and disbursed. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 
is insolvent within the meaning of the Act of Congress approved 
July 12, 1943 (7 U.S.C. 204). In addition, by reason of the facts set 
forth in Finding of Fact 3, respondent willfully violated section 
312(a) of the act (7 U.S.C. 213(a)). See, e.g., In re Southern Buy- 
ers, Inc., 14 A.D. 811 (1955). Such section of the act is further 
willfully violated on the basis of the facts contained in Finding of 
Fact 4. Also, respondent’s failure to keep adequate records consti- 
tutes a violation of section 401 of the act (7 U.S.C. 221) and sec- 
tion 201.46 of the regulations issued thereunder (9 CFR 201.46). 
Respondent should be ordered to cease and desist from the viola- 
tions of section 312(a) of the act found herein and to keep ac- 
counts, records and memoranda that fully disclose all transactions 
involved in his business under the act. Respondent should be sus- 
pended as a registrant under the act for a period of 30 days and 
thereafter until he is no longer insolvent, as, in effect, recom- 
mended by complainant. 


ORDER 


Respondent shall cease and desist from (1) failing to pay the 
full purchase price of livestock purchased in commerce; (2) issu- 
ing checks in payment of livestock purchased in commerce with- 
out having and maintaining sufficient funds on deposit to pay 
such checks, and (3) engaging in business as a dealer under the 
act while insolvent. 


Respondent shall keep accounts, records, and memoranda which 
fully disclose al transactions involved in his business under the 
act, including, among other things: (a) a daily record of live- 
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stock purchases and sales; (b) a general ledger of accounts show- 
ing assets, liabilities, income, expenses, and net worth; and (c) a 
cash book showing all cash received and disbursed. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until he is no longer insolvent. 
At the request of respondent, when he demonstrates that he is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating such suspension after the 30-day period. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 


(No. 8714) 


In re DEAN SPENCER. P&S Docket No. 2948. Decided October 31, 
1963. 


Registration and Bonding Requirements — 
Failure to Pay When Due — Insufficient 
Funds — Cease and Desist 


Respondent is ordered to cease and desist from (1) engaging in business as a 
dealer under the act without being registered and bonded, (2) failing 
pay when due the full purchase price of livestock purchased in commerce, 
and (3) issuing checks in payment of such livestock without having suf- 


ficient funds on deposit. 


Mr. Garrett N. Wyss, for complainant. Mr. Frank M. Houts, of Alva, Okla- 
homa, for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed June 18, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is charged with engaging in business as a dealer under the 
act without being registered with the Secretary so to operate and 
without maintaining a reasonable bond or its equivalent, as re- 
quired by the act and the regulations issued thereunder, with 
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failing to pay for livestock purchased in commerce and witn issu- 
ing checks in purported payment for livestock purchased which 
checks were returned by the bank upon which they were drawn 
because of insufficient funds in respondent’s account in violation 
of the act. A copy of the complaint and a copy of the rules of 
practice were served upon respondent July 25, 1963. 


On August 2, 1963, respondent filed an answer in which he, in 
effect, admitted the material allegations of fact contained in the 
complaint. The matter was referred to Will Rogers, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture, for the preparation of a report without further 
investigation or hearing pursuant to section 202.9(c) of the rules 
of practice (9 CFR 202.9(c)). On September 26, 1963, the hear- 
ing examiner filed a report recommending that respondent be 
found to have violated the act as charged and be ordered to cease 
and desist from such violations. No exceptions to the hearing 
examiner’s report were filed. 


FINDINGS OF FACT 


1. The Major Lewis Livestock Auction Sales, Conway, Arkan- 
sas, and the County Line Sale Barn, Ratcliff, Arkansas, are now, 
and were at all times material herein, posted stockyards subject 
to the provisions of the act. 


2. Respondent, Dean Spencer, is an individual whose address 
is Waynoka, Oklahoma. At the times specified herein, respondent 
operated at the stockyards as a dealer as that term is defined in 
the act. 


3. Respondent purchased livestock for his own account as a 
dealer at the stockyards in November 1962 and January 1963, 
notwithstanding that he was not registered with the Secretary so 
to operate and had not filed a reasonable bond or its equivalent 
to cover such dealer operations. By letters dated March 12, June 
12, and August 3, 1959, and January 9, 1961, respondent was 
notified of the registration and bonding requirements of the act 
and the regulations issued thereunder. 


4. On November 27, 1962, and January 9, 1963, respondent 
purchased a total of 29 head of livestock for his own account as 
a dealer at the Major Lewis Livestock Auction Sales and the 
County Line Sale Barn, respectively, and failed to pay the pur- 
chase prices of such livestock when due in the total amount of 
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$922.94. Respondent issued checks in purported payment for such 
livestock, which checks were returned by the bank upon which 
they were drawn because of insufficient funds in respondent’s 
account. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without being registered so to operate and without a reasonable 
bond or its equivalent, as set forth in Finding of Fact 3, consti- 
tutes willful violations of sections 303 and 312(a) of the act (7 
U.S.C. 203 and 213(a)) and sections 201.10, and 201.29 and 
201.30 of the regulations issued thereunder (9 CFR 201.10, 
201.29 and 201.30). See, e.g., In re W. O. Steen, 16 A.D. 125 
(1957) ; In re Ray York, 20 A.D. 1112 (1961) ; In re T. K. Chad- 
dock, 20 A.D. 840 (1961). In addition, by reason of the facts set 
forth in Finding of Fact 4, respondent willfully violated section 
312(a) of the act. Respondent should be ordered to cease and 
desist from such violations. 


ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness as a livestock dealer in commerce within the meaning of the 
act without being registered with the Secretary so to transact busi- 
ness and without filing and maintaining a reasonable bond or its 
equivalent as required by the act and the regulations issued 
thereunder; (2) failing to pay when due the full purchase price 
of livestock purchased in commerce; and (3) issuing checks in 
payment of livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank upon which 
they are drawn to pay such checks. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 8715) 


P&S Docket No. 2914. Dismissed October 1, 1963, by Thomas J. 
Flavin, Judicial Officer. 
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DISMISSAL — WITHDRAWAL OF COMPLAINT 
(No. 8716) 


P&S Docket No. 2573. Dismissed October 1, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8717) 


P&S Docket No. 2490. Dismissed October 11, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8718) 


THOMAS J. HOLT COMPANY v. DU BAL PACKING COMPANY. PACA 
Docket No. 8632. Decided October 4, 1963. 


Petition for Reconsideration — 
Dismissal 


The order of August 2, 1968, is supported by the evidence and by the law ap- 
plicable thereto. Complainant’s petition is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued August 2, 1963, dismissing the complaint. A 
copy of this order was served upon complainant on August 3, 
1963, and on August 9, 1963, complainant’s attorney requested an 
extension of time within which to file a petition for reconsidera- 
tion. By order dated August 13, 1963, the time for filing was ex- 
tended to August 28, 1963, and the order of August 2, 1963, was 
stayed pending the issuance of a further order in this proceeding. 
The petition for reconsideration was filed on August 27, 1963. 


Complainant contends in its petition that the order of August 
2, 1963, is in error in several respects. Upon reconsideration, it 
is concluded that complainant’s contentions are without merit and 
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that the order is supported by the evidence and by the law appli- 
cable thereto. Accordingly, the petition is hereby dismissed with- 
out prior service upon respondent, the stay order of August 13, 
1963, is vacated, and the order of August 2, 1963, is reinstated. 


Copies hereof shall be served upon the parties. 


(No. 8719) 


SALINAS MARKETING COOPERATIVE v. LOVING’S PRODUCE CO., INC. 
PACA Docket No. 8903. Decided October 9, 1963. 


Jurisdiction of Secretary — F.o.b. Transaction — 
Freezing or Loss through Conversion — Reparation 


Awarded 


Secretary has jurisdiction in this case where timely complaint was filed 
against a licensee under the act in connection with perishable agricultural 
commodity in interstate commerce. 


It is concluded that where produce meeting requirements of an f.o.b. contract 
is delivered by seller into custody of carrier for shipment to buyer, subse- 
quent injury from freezing or loss through conversion falls upon the 
buyer. 


Mr. T. C. Curry, of Grower-Shipper Vegetable Association of Central Cali- 
fornia, De Bary, Florida, for complainant. Minor, Thompson, Gambill, 
White & Smithers, of Richmond, Virginia, for respondent. Mr. James V. 
Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 17, 1962. The 
formal complaint was filed on October 30, 1962. Complainant re- 
quests an award of reparation in the sum of $1,685, which is 
alleged to be the unpaid purchase price of a load of lettuce sold 
to respondent on February 7, 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on November 17, 1962. A 
copy of the formal complaint and a copy of the report of investi- 
gation were served upon respondent on November 19, 1962. Re- 
spondent filed an answer to the formal complaint on December 6, 
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1962, denying liability to complainant and requesting an oral 
hearing. 


An oral hearing was held in Richmond, Virginia, on March 22, 
1963. Complainant did not appear either in person or by repre- 
sentative, but the deposition testimony of two witnesses was re- 
ceived in evidence on its behalf, without objection, upon offer by 
the presiding officer. Respondent appeared by counsel and two 
witnesses testified in its behalf. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Salinas Marketing Cooperative, is a corpora- 
tion whose adress is Post Office Box 357 Salinas, California. 


2. Respondent, Loving’s Produce Co., Inc., is a corporation 
whose address is 1601 East Grace Street, Richmond, Virginia. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On February 7, 1962, complainant sold to respondent, for 
shipment in interstate commerce, 450 cartons of Jubilee brand 
lettuce, 2-dozen size, at $2.75 per carton, and 200 cartons of Green 
Flyer brand lettuce, 214-dozen size, at $1.75 per carton, or a con- 
tract price of $1,587.50, f.o.b. Holtville, California, plus $97.50 
pre-cooling charges, for an agreed total of $1,685. 


4. The contract between the parties was negotiated by two 
brokers, Kenneth C. White, of Salinas, California, and H. P. 
Hudson, also of Salinas, with a Brokers Standard Memorandum 
of Sale being issued by White on the date of sale, February 7, 
1962. 


5. On February 7, 1962, lettuce meeting contract requirements 
was loaded by complainant onto a truck at Holtville, California, 
billed to respondent at Richomd, Virginia. The truck was owned 
by one Stoltz and was driven by a Roy Kearns. 


6. The shipment arrived in Richmond, Virginia, on the after- 
noon or evening of Sunday, February 11, 1962. Respondent’s vice 
president, Julian W. Parsley, received notice of the arrival at 
approximately 6 a.m. on Monday, February 12, upon reporting to 
work. Parsley immediately examined the lettuce on the truck and 
observed freezing damage in the load. Parsley then obtained a 
Federal inspection for condition only, at 9 a.m. on February 12, 
which certified the condition of the load, in relevant part, as 
follows: 
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“Temperature of Product: At side doorways: Bottom 
36°F., top 29°F. At rear doorways: bottom 36°F., top 
38°F. 


“Condition: Heads not frozen are fresh and crisp. 
Wrapper leaves good green color. In all cartons in the 
upper 4 layers extending from the front end of trailer 
to within 5 stacks of the rear doors stock adjacent sides, 
tops or bottoms are frozen from 14 inch into heads to 
affecting the entire head, and so located as to indicate 
freezing occurred in present location. Less than 1% 
decay.” 


7. Following the Federal inspection, and on the same day, re- 
spondent communicated with the broker, Hudson, in Salinas, Cali- 
fornia, in an attempt to secure an adjustment on the purchase 
price of the lettuce from complainant. Negotiations were still 
underway when the trucker, Roy Kearns, drove the loaded truck 
away from respondent’s place of business at about 1:30 o’clock 
that afternoon, without authority from respondent and without 
knowledge on the part of respondent as to where the truck was 
bound. 


8. Complainant has received no payment from respondent in 
connection with this transaction, 


9. An informal complaint was filed on September 17, 1962, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


A preliminary matter to be disposed of pertains to respondent’s 
allegation, contained in its answer, that the Department has no 
jurisdiction of this proceeding under the Perishable Agricultural 
Commodities Act, 7 U.S.C. 499a et seq. Respondent did not en- 
large upon the allegation in its answer and made no reference to 
this matter at the oral hearing. We are, therefore, forced to re- 
view the question of our jurisdiction in this case without any 
knowledge of the ground upon which it was challenged by re- 
spondent in the first place. In this respect, however, we note that 
the evidence establishes that a timely complaint was filed by com- 
plainant against respondent, a licensee under the act, in connec- 
tion with a transaction involving a perishable agricultural com- 
modity in interstate commerce. This being so, and in the absence 
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of any evidence to the contrary, we conclude that we have prop- 
erly assumed jurisdiction in this proceeding. 


Turning to the merits of the case, we find but one major issue 
presented for decision: Did the unauthorized removal of the 
shipment by the truck driver from respondent’s place of business 
relieve respondent of its liability to complainant under the terms 
of the contract between the parties? Respondent contends that it 
does, since it (respondent) exercised no dominion and/or control 
over-ithe shipment and therefore cannot be deemed to have ac- 
cepted it. 


We do not think that acceptance or the lack of it by respondent 
in. connection with this shipment is determinative of the issue 
presented. Rather, we think that the issue is resolved by the ap- 
plication of the rule of law applicable to f.o.b. iransactions, such 
as we have here. This rule is as follows: that where produce 
meeting the requirements of an f.o.b. contract is delivered by the 
seller into the custody of the carrier for shipment to the buyer, 
subsequent injury from freezing or loss through conversion falls 
upon the buyer. Caleagno Farms v. Artic Frozen Foods Dist., 
Ine., 22 A.D. 272; 3 Williston Sales §473 (rev. ed. 1948). Since 
the evidence is decisive of the fact that the lettuce met contract 
requirements at shipping point, we conclude that the damage 
from chilling sustained by the load in transit, as well as its subse- 
quent loss through conversion by the truck driver, must be borne 
by respondent buyer. 


The contract price of the truckload of lettuce involved herein 
is $1,685. Respondent’s failure to pay this sum to complainant is 
in violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,685, with interest thereon 
at the rate of 5 percent per annum from March 1, 1962, until 


paid. 
The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 8720) 


IDAHO POTATO GROWERS, INC. v. WIESCAMP & MITCHELL PRODUCE 
Co. PACA Docket No, 9125. Decided October 11, 1963. 


Prior Order Amended 
At complainant’s request, the order of July 23, 1968, is amended by dismiss- 


ing the complaint against Walter Frank Mitchell and by awarding 
reparation against Glen Edward Wiescamp. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AMENDING PRIOR ORDER 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq,), a default 
order was issued July 23, 1963, awarding reparation to complain- 
ant against a partnership composed of Walter Frank Mitchell 
and Glen Edward Wiescamp, doing business as Wiescamp & Mit- 
chell Produce Co. The order of July 23, 1963, was stayed August 
8, 1963. Subsequently, complainant requested that the complaint 
be dismissed as to Walter Frank Mitchell and stated, in effect, 
that the amount owing to it had been reduced by a payment of an 
additional $500. 


Accordingly, the stay order of August 8, 1963, is hereby va- 
cated, and the order of July 23, 1963, as hereinafter amended by 
this order, is reinstated. The last sentence of the third paragraph 
of the July 23, 1963, order is hereby deleted and there is sub- 
stituted therefor the following: “The complaint is dismissed as to 
Walter Frank Mitchell and, within 30 days from the date of this 
order, Glen Edward Wiescamp shall pay to complainant, as rep- 
aration, $2,614.50, with interest thereon at the rate of 5 percent 
per annum from February 1, 1963, until paid.” 


Copies hereof shall be served upon the parties 


(No. 8721) 


JEROME KANTRO COMPANY v. A. J. MATULICH. PACA Docket No. 
9182. Decided October 11, 1963. 


Motion for Rehearing, etc. — Denial 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DENYING MOTION 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued September 19, 1963, awarding reparation to complainant 
against respondent on the basis of respondent’s admission in his 
answer of all the material allegations contained in the complaint. 
On October 8, 1963, counsel for respondent filed a motion to set 
aside the September 19, 1963, order, permit amendment of the 
answer herein and for rehearing of this proceeding. We find no 
merit to such motion. Accordingly, respondent’s motion is hereby 
denied. 


(No. 8722) 


HARRY CARIAN SALES v. TED MIRSKI COMPANY. PACA Docket 
No. 8631. Decided October 14, 1963. 


Petition for Reconsideration — 
Dismissal 


The order of August 20, 1963, is supported by the evidence and by the law 
applicable thereto. Respondent’s petition is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on August 20, 1963, awarding reparation to 
complainant against respondent. A copy of this order was served 
upon respondent on August 23, 1963. On August 29, 1963 re- 
spondent requested, in effect, an extension of time within which 
to file a petition for reconsideration of the order of August 20. A 
stay order was issued on September 3, 1963, staying the order of 
August 20 pending the issuance of a further order in this pro- 
ceeding, and extending the time for the filing of respondent’s 
petition until September 13, 1963. Respondent filed his petition 
on September 11, 1963. 


In his petition respondent contends that tthe carload of Coa- 
chella Belle brand grapes received by him from complainant, 
pursuant to purchase on July 8, 1961, was not of the quality 
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usually shipped by complainant under that brand, contrary to 
what respondent had a right to expect and in breach of the con- 
tract between the parties. Respondent in his petition further con- 
tends that the evidence bearing on this point was not recognized 
or considered by us in the issuance of our order of August 20, 
1963, and requests that our order be reconsidered for this reason. 


All the matters set forth in respondent’s petition were before 
us at the time we issued our order of August 20. In the light of 
the evidence which was before us at that time we were unable 
to determine whether the carload of grapes received and accepted 
by respondent was below the quality usually shipped by com- 
plainant under the Coachella Belle brand, in breach of contract, 
for the reason that respondent failed to show just what that usual 
quality was. Upon reconsidering our order of August 20, 1963, 
therefore, we are of the opinion that it is supported by the evi- 
dence and by the law applicable thereto, and it is so concluded. 


Respondent’s petition should be and hereby is dismissed with- 
out prior service upon complainant. The order of August 20, 
1963, is reinstated, except that the reparation awarded therein 
shall be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 8723) 


I. FOGEL & COMPANY, LIMITED v. GROWERS FRUIT DISTRIBUTORS. 
PACA Docket No. 8497. Decided October 14, 1963. 


Agent — Acceptance — Satisfaction Guarantee — 
Rejection not Arbitrary or Capricious — 
Dismissal 
Change in car routing by seller’s agent at request of buyer not an act of 
dominion by buyer to constitute acceptance. 
Timely notification of rejection to seller’s agent notification to seller. 


Golbus & Golbus, of Chicago, Illinois, for complainant. LeRoy W. Gudgeon, of 
Chicago, Illinois, for respondent. Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed March 6, 1961. The formal com- 
plaint was filed June 5, 1961. Complainant requests an award of 
reparation in the sum of $7,394, which is alleged to be the pur- 
chase price, plus accrued storage, of a carload of fresh wild 
Canadian blueberries sold to and accepted by respondent in 
August 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on June 22, 1961. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on June 22, 1961. Copies of a sup- 
plemental report of investigation were served upon both parties 
on July 20, 1961. Respondent filed an answer on August 4, 1961, 
denying the material allegations of the complaint and requesting 
an oral hearing. 


An oral hearing was held at Chicago, Illinois, on June 4 and 5, 
1962. Both parties were represented by counsel. Ten witnesses 
testified for complainant and one for respondent. Briefs were 
filed by both parties. 


FINDINGS OF FACT 


1. Complainant, I. Fogel & Company, Limited, is a corpora- 
tion whose address is 274 McDougall Street, Windsor, Ontario, 
Canada. 


2. Respondent, Growers Fruit Distributors, is a partnership 
composed of John Sotirakopulos (also known as John Sutter) and 
Christ Sotirakopulos whose address is 844 West Randolph 
Street, Chicago, Illinois. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about August 16, 1960, in the course of foreign com- 
merce, complainant sold to respondent up to 10,000 22-pound lugs 
of fresh wild Canadian blueberries, 1960 crop and pack, at $4.40 
per lug, including duty, delivered Chicago, Illinois. The contract 
provided that the berries would be shipped in 7 cars or trucks 
at seller’s option; that if shipped by truck, delivery was to be to 
Mid-City Cold Storage, 30 North Green Street, Chicago, and if by 
rail, delivery was to be to Booth Cold Storage, 141 West Kinzie 
Street, Chicago; and that the billing was to be by sight draft or 
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open at seller’s option. The contract also provided “Inspection 
allowed, satisfaction guaranteed.” Victor D. Bendel, Chicago, 
Illinois, acted as broker in the transaction and prepared a memo- 
randum of sale, copies of which were sent to both parties. 


4. On or about August 20, 1960, pursuant to the foregoing 
contract, complainant shipped from LaMalbaie, Quebec, Canada, 
in rail car CN 212207 to respondent at Chicago, Illinois, 1,500 
lugs of wild Canadian blueberries billed to complainant in care of 
Booth Cold Storage. On August 25, complainant advised Booth 
Cold Storage to expect arrival of the car and to follow respond- 
ent’s instructions as to disposition. Later that same day, John 
Sutter requested Booth Cold Storage to have the car placed for 
unloading on the carrier’s lead track rather than at Booth Cold 
Storage. 

5. At the order of Booth Cold Storage, tthe carrier placed the 
car on its lead track east of the Clark Street bridge at 10:30 
a.m., August 25. Pursuant to Sutter’s instructions, Mid-City 
Cold Storage, Chicago, Illinois, hired a trucker to unload the 
berries. At approximately 1 p.m., August 25, the trucker advised 
Sutter that he had started to unload and some lugs were broken 
and leaking juice. Sutter inspected the berries and then told the 
broker by telephone that he was rejecting the load because of the 
condition of the berries but, if complainant was willing, he would 
have them unloaded and placed at Mid-City Cold Storage to see if 
respondent’s intended customer would take them. Subsequently, 
Bendel advised Sutter that complainant had been so advised and 
that it consented to the suggested handling by respondent. 


6. Except for 28 bad order lugs, the berries were unloaded 
from the car and moved approximately one mile to Mid-City Cold 
Storage. Respondent’s customer did not purchase them and Bendel 
told Mid-City Cold Storage ito store the berries in complainant’s 
name. In May 1961, complainant sold 300 lugs of the berries. 


7. On September 1, 1960, complainant sent respondent an in- 
voice and draft for the purchase price of $6,600. Respondent has 
made no payment to complainant in connection with these berries. 

8. In addition to the berries in CN 212207, complainant 
shipped to respondent under the contract between August 15 and 
August 27, 1960, five truckloads and one carload of berries which 
were accepted and paid for by respondent. 

9. The informal complaint was filed on March 6, 1961, which 
was within 9 months after the alleged cause of action accrued. 














PERISHABLE AGRI. COMMODITIES ACT, 19380 
Cite as 22 A.D. 1161 





1164 


CONCLUSIONS 


Under the contract entered into on or about August 16, 1960, 
five truckloads and one carload of fresh wild Canadian blue- 
berries were shipped by complainant, and were accepted and paia 
for by respondent. This dispute concerns the berries in car CN 
212207 only. 


The first issue to be considered is whether this carload of 
berries was accepted by respondent. Complainant argues in its 
brief that respondent accepted the berries by transferring the 
car from the Booth Cold Storage warehouse to the Chicago & 
N. W. Railway lead track, unloading it, and transporting the 
berries to Mid-City Cold Storage, where they were stored in 
complainant’s name. Moreover, it argues that respondent did not 
timely notify complainant of the alleged rejection of the car, 
which also constituted an acceptance. On the other hand respond- 
ent contends that the manner in which the car was handled was 
consented to by complainant and that complainant was given 
timely notice of rejection. 


Section 46.2(cc) of the regulations under the act in effect at 
the time of the transaction involved herein (7 CFR 46.2(cc) ) 
defines “Acceptance” as any act by the consignee signifying ac- 
ceptance of the shipment, including diversion or unloading, or 
which is inconsistent with the consignor’s ownership. The failure 
of a consignee to give notice of rejection to a consignor within 24 
hours after being advised by the carrier of the arrival of a rail 
shipment also constitutes an acceptance under that section. 


At the outset we will consider the evidence as to the arrival 
and placement of the car at Chicago. Ralph O. Turnquist of the 
Chicago & N. W. Railway testified that the car was received on 
the morning of August 25 from the Belt Railway and, on the 
order of Mr. Conway, Superintendent of Booth Cold Storage, it 
was placed on the railway lead track, rather than the private 
siding of Booth Cold Storage several hundred feet away. Howard 
Schauble, Manager of Booth Cold Storage, testified that on the 
morning of August 25, Iman Ver Meer, Vice-President of com- 
plainant, told Conway the car was coming in for respondent and 
to accept respondent’s orders as to disposition; and that Booth 
Cold Storage followed the subsequent instructions of John Sutter 
to have the car placed on the lead track. Sutter corroborated the 
testimony of Schauble as to their telephone conversation. Ver 
Meer testified that he told Conway to advise respondent of the 
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arrival of the car and that he did not authorize placement of the 
car at a point other than specified in the contract. 


The evidence is convincing that complainant authorized Booth 
Cold Storage to accept any instructions given by respondent as to 
disposition of the berries in car CN 212207. Furthermore, as 
contended by respondent in its brief, the car was billed by com- 
plainant to itself in care of Booth Cold Storage so that the latter 
had implied or apparent authority to modify the contract in this 
regard even in the absence of actual authority. It is concluded 
that respondent’s request as to placement of the car was not in- 
consistent with the ownership of complainant and, therefore, did 
not signify acceptance of the berries. 


Next, we turn to the evidence as to the subsequent handling of 
the car. John Sutter testified that on August 26, 1960, he in- 
spected the carload of berries; that he told Bendel over the 
telephone the car was rejected because of the condition of the 
berries but, if complainant was willing, respondent would unload 
the berries and put them in storage to see if his customer would 
purchase them in spite of their condition; that Bendel said to 
wait while he called complainant; and that, after a short period, 
Bendel stated complainant had consented to the suggested handl- 
ing by respondent. Bendel substantiated the testimony of Sutter 
as to their telephone conversation. According to Bendel, he ad- 
vised complainant by telephone of the rejection and suggested 
handling by respondent, and complainant agreed to such handling. 
The testimony of these witnesses is substantiated to some extent 
by Harry Urso, the truck driver who unloaded part of the berries. 
According to this witness, he began unloading the car at 1:00 or 
1:30 p.m., August 26 and some of the lugs were broken, stained 
and leaking juice; that he telephoned Sutter who arrived to in- 
spect the berries about 20 minutes later; that Sutter told him 
to stop unloading; and that about 30 minutes later Sutter re- 
turned and told Urso to continue unloading. The indication here 
is that Sutter discussed the matter with Bendel during the 30- 
minute interval. 


Both Isaac Fogel, an officer of complainant, and Ver Meer 
testified that they were not notified of the rejection by Bendel 
and that they did not authorize the transfer of the berries to 
Mid-City Cold Storage. Ver Meer further testified that he had no 
notice of the rejection until August 29 when he received a bill for 
storage from Mid-City Cold Storage. Ver Meer also testified that 
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he sent the following telegram to Bendel on August 29, as well 
as a similar one to respondent: 


“Confirming telephone conversation of today with you 
re car No. 212207, shipped to I. Fogel & Co. Ltd. c/o 
Booth Cold Storage, you advised that Mr. Sutter of 
Growers Fruit Distributors, took upon himself to trans- 
fer Blueberries from the above car, by truck, to Mid- 
City Cold Storage without authorization from us, we 
therefore, consider he accepted car, and should pay for 
same. Please advise.” 


Although Ver Meer testified that no objections were made to 
the statements in these telegrams, Bendel testified that he ob- 
jected over the telephone on or about August 31 when he re- 
ceived the telegram. 


Contrary to complainant’s contention, the preponderance of the 
evidence establishes, in our opinion, that Bendel received the 
notice of rejection from John Sutter and also authorized Sutter 
to unload and place the berries in storage. While complainant 
further contends that it did not receive such notice of rejection 
from the broker or authorize Sutter to handle the berries there- 
after, nevertheless, complainant would be bound by the acts of the 
broker if the broker had apparent authority. In this connection, 
the evidence shows that Bendel had acted as broker in previous 
transactions between complainant and respondent. With respect 
to each of the seven loads of berries herein, it was the practice 
for Bendel to handle all communications between. complainant and 
respondent after the making of the contract. For instance, on 
August 26, at 10:40 a.m., Bendel wired complainant as follows: 


“Growers Have Accepted First 8/22 Truckload and First 
8/23 Carload of Blueberries. Second Car Being Unloaded 
Will Notify When Accepted.” 


Furthermore, it appears that with respect ito most of the loads 
the method of payment was changed from a draft to an invoice 
at the request of respondent. Thus, complainant clothed Bendel 
with at least apparent authority to act as he did in the name of 
complainant. Higgins Potato Co. v. Holmes & Barnes, 20 A.D. 
636; Pelletier v. Hybel’s Produce, 20 A.D. 118. It is concluded 
that respondent did not accept the berries in car CN 212207. 


The next issue to be considered is the understanding of the 
parties as to the “satisfaction guaranteed” clause in the con- 
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tract. In this connection, complainant stated in its letter to the 
broker dated August 15, 1960, that “The Blueberries will be 
stored in our name. The customer can inspect the berries and if 
he likes them we will draft on the customer’s bank with a ware- 
house receipt attached.” We conclude that respondent had a right 
to reject the load provided such rejection was not arbitrary or 
capricious. Eastern Produce Distributors v. Sawyer Fruit, Vege- 
table & Cold Storage, 21 A.D. 614. 


The final issue to be considered is whether respondent’s rejec- 
tion was arbitrary or capricious. Erin Leiderman, president of 
complainant, testified at the hearing that he had supervised the 
loading of the berries, that they were in good condition, and 
that they should have arrived in good condition at destination. 
Complainant also placed in evidence a U.S.D.A. Processed Foods 
Inspection Certificate, dated January 11, 1962, covering a sampl- 
ing of the disputed berries in a frozen state at Mid-City Cold 
Storage on January 10. The certificate reads in part as follows: 


Type —Native (or wild). 

Color —2 samples Very Good. 
3 samples Good. 

Absence of Defects —-Unwashed; contains numerous leaves, 
stems, and other foreign material typical 
of unwashed product. 


Character —2 samples Good. 
3 samples Reasonably good. 
GRADE: GRADE NOT CERTIFIED, account foreign matter 


(high mold count, 

sticks, grass, leaves, 

pine needles). 
Inspection and certification based on examination 
of finished product only. 


REMARKS: Certificate of Sampling January 10, 1962, states 
samples drawn from a lot of 1,469 wooden lugs, in 
good condition, containing large chunks frozen to- 
gether on one side of lug. Located in the main 
freezer of Mid-City Cold Storage, 30 North Green 
Street, Chicago, Illinois. Lot designated and marked 
as Storage Lot Number 8076. 


In addition to the testimony of Urso, the truck driver, as to the 
condition of the berries, John Sutter testified that he examined 
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several boxes of the blueberries on August 26 and found them 
wet and hot. Charlotte Foley, manager of Mid-City Cold Storage, 
testified that the car was unloaded on August 26; that 28 crushed 
and broken lugs of berries were left in the car; and that of the 
1,469 lugs of berries delivered to Mid-City Cold Storage, 821 
were damaged to some degree, mostly stained. After weighing the 
quantity and quality of all the conflicting evidence, it is con- 
cluded that complainant has not sustained its burden of proving 
that respondent rejected the carload arbitrarily or capriciously. 


In view of the foregoing conclusions the complaint should be 
dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served on the parties. 


(No. 8724) 


In re CRISPO BROs., INC. PACA Docket No. 9199. Decided October 
15, 1963. 


Brokerage Fees Unauthorized — Violation 
of Act — Suspension of License — 
Consent Order 


Respondent was not entitled to collect brokerage fees from both the buyer 
and the seller in the transactions involved. Respondent’s license under 
the act is suspended for a period of 45 days. 


Mr. James V. Wright, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed September 18, 1963, by the Direc- 
tor, Fruit and Vegetable Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. It is alleged in the 
complaint that respondent repeatedly and flagrantly violated sec- 
tion 2 of the act (7 U.S.C. 499b) and the regulations issued 
thereunder by collecting unauthorized brokerage fees. 
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Respondent filed an answer September 23, 1963, admitting the 
allegations of the complaint, waiving oral hearing and agreeing 
and consenting to the issuance of an order providing for suspen- 
sion of its license for 45 days beginning December 16, 1963, and 
to the publication of the facts and circumstances relating thereto. 
In addition, respondent alleged that restitution had been made in 
the amounts found due by the complainant. Respondent’s admis- 
sion of the allegations, waiver of oral hearing, and consent were 
conditioned upon complainant’s agreeing to the issuance of such 
an order, otherwise respondent denied the allegations and re- 
quested an oral hearing. Complainant has filed a written consent 
to the issuance of such an order, corroborating respondent’s alle- 
gation with respect to restitution having been made. 


FINDINGS OF FACT 


1. Respondent, Crispo Bros., Inc., is a California corporation, 
whose address is Post Office Box 925, Glendale, Arizona. The 
officers of the corporation are Frank Charles Crispo, president; 
Salvatore Frank Crispo, vice-president; and Victor Emmanuel 
Crispo, secretary-treasurer. Each officer owns one-third of the 
stock of the corporation. 


2. Pursuant to the licensing provisions of the act, license No. 
175985 was issued to respondent May 21, 1958. This license has 
been renewed annually and presently is in effect. 


3. During the period from on or about January 5, 1961, to 
on or about December 22, 1962, respondent, while acting as a 
broker for 41 different shippers or sellers, or while acting as a 
broker for 22 different buyers, negotiated contracts of purchase 
and sale on behalf of its principals involving 166 different trans- 
actions. Respondent invoiced and collected brokerage fees from 
both the buyer and the seller in each transaction. The total of 
the unlawful brokerages collected by respondent amounted to 
$16,221.65. 


4. Respondent was entitled to collect brokerage from either 
the buyer or the seller for services rendered in connection with the 
transactions set forth in Finding of Fact 3, but was not entitled 
to collect brokerage from both. 


5. Respondent has made restitution of the brokerage fees un- 
lawfully collected. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent repeatedly violated section 2 of the act (7 U.S.C. 
499b) and section 46.26 of the regulations issued thereunder (7 
CFR 46.26). 


In view of the consent of the parties and the fact that restitu- 
tion has been made, an order should be issued suspending re- 
spondent’s license under the act for a period of 45 days, effective 
December 16, 1963, and providing for publication of the facts, 
pursuant to section 47.26(b) of the rules of practice (7 CFR 
47.26 (b)). 


ORDER 


Effective December 16, 1963, respondent’s license under the act 
is suspended for a period of 45 days. 


The facts and circumstances shall be published and copies 
hereof shall be served upon the parties. 


(No. 8725) 


In re MORRIS KAPLAN, AN INDIVIDUAL TRADING AS J. KAPLAN & 
Sons. PACA Docket No. 9035. Decided October 15, 1963. 


Employment — Bonding Requirements — 
Stock Ownership — Revocation of 
License 


By reason of respondent’s continued employment as owner and operator of a 
business which is licensed under the act without posting a surety bond 
and obtaining approval of the Secretary for such employment, respond- 
ent’s license is revoked pursuant to section 8(b) of the act. 


Mr. James A. O’Donnell, for complainant. Mr. M. J. Rider, of Newburgh, 
New York, for respondent. Mr. Will Rogers, Hearing Examiner 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and proposed order of the hearing ex- 
aminer issued September 12, 1963, as amended by a correction 
filed September 18, 1963, to which respondent did not file excep- 
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tions, are adopted as the final decision and order in this proceed- 
ing except for the effective date thereof. This order shall become 
effective on the 30th day afiter service thereof upon respondent 
and copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on April 16, 1963, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. The complaint alleges 
that during the period May 15, 1959, to about January 1961, re- 
spondent was treasurer and owner of 16-2/3 percent of the stock 
of A. H. Gildersleeve & Son, Inc., a New York corporation, against 
which nine unpaid reparation orders are outstanding, and that 
during the period January 1961 through the year 1961, respondent 
was president and treasurer and owner of 50 percent of the stock 
of A. H. Gildersleeve & Son, Inc., whose license terminated on De- 
cember 29, 1961. It is further alleged that in violation of section 
8(b) of the act, respondent has continued to employ Morris Kaplan 
without posting a surety bond and obtaining the Secretary’s ap- 
proval for the continued employment of Morris Kaplan. Respond- 
ent filed an answer on May 6, 1963, admitting that respondent was 
in effect the owner of 16-2/3 percent of the stock of A. H. Gilder- 
sleeve & Son, Inc., and that respondent has continued to employ 
Morris Kaplan without posting the required bond and obtaining 
the Secretary’s approval of employment. Respondent’s answer con- 
tained a request for oral hearing. 


A hearing was held at Newburgh, New York, on July 1, 1963, 
before Will Rogers, Hearing Examiner, Office of Hearing Exam- 
iners, United States Department of Agriculture. Complainant was 
represented by James A. O’Donnell, Office of the General Counsel, 
United States Department of Agriculture. Respondent was repre- 
sented by counsel, M. J. Rider, 189 Grand Street, Newburgh, 
New York. After the hearing the parties filed briefs. 


FINDINGS OF FACT 


1. Respondent, Morris Kaplan, is an individual doing business 
as J. Kaplan & Sons, whose address is 71-77 William Street, New- 
burgh, New York (Comp. Exh. No. 1). 
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2. Pursuant to the licensing provisions of the act, license No. 
191333 was issued to respondent doing business as J. Kaplan & 
Sons on April 20, 1961. This license was renewed in 1962, presently 
is in effect, and next is subject to renewal on April 20, 1964 (Comp. 
Exh. No. 1). 


3. Pursuant to the licensing provisions of the act, license No. 
155803 was issued on December 29, 1954, to A. H. Gildersleeve & 
Son, Inc., 613 Broadway, Kingston, New York. This license, which 
was renewed annually, was suspended on August 17, 1961, and 
terminated on December 29, 1961, for failure to renew (Comp. 
Exh. No. 2). 


4. On the dates shown below, nine reparation orders, all of 
which remain unpaid, were entered against A. H. Gildersleeve & 
Son, Inc., 618 Broadway, Kingston, New York, under the following 
Agriculture Decisions citations (Comp. Exh. No. 4): 


Date of Transaction Date of Order A. D. Citation 
February 1961 July 12, 1961 20 A.D. 806 
February 1961 July 12, 1961 20 A.D. 806 
February 1961 July 12, 1961 20 A.D. 805 
March 1961 July 12, 1961 20 A.D. 806 
February 1961 July 12, 1961 20 A.D. 806 
February 1961 August 3, 1961 20 A.D. 915 
February 1961 August 31, 1961 20 A.D. 919 
February 1961 September 12, 1961 20 A.D. 1000 
March 1961 September 25, 1961 20 A.D. 1002 


5. During the period beginning about the year 1950, respond- 
ent, as one of three partners in the firm of J. Kaplan & Sons, ac- 
quired a 16-2/3 percent interest in the outstanding stock of A. H. 
Gildersleeve & Son, Inc., 613 Broadway, Kingston, New York (T. 
pp. 60, 75, 76), which interest he retained until about May 1960 
(Comp. Exh. Nos. 8 and 12). 


6. In or about the month of May, 1960, Morton C. Fenning, 
secretary and owner of 25 percent of the outstanding stock in A. 
H. Gildersleeve & Son, Inc., transferred his 25 percent stock inter- 
est to respondent and respondent’s brother, Sidney Kaplan (Comp. 
Exh. Nos. 8, 8, 9, 10 and 12). 


7. On or about April 20 and May 12, 1961, respectively, re- 
spondent notified the Department that he was the holder of 55 
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percent and 50 percent of the stock in A. H. Gildersleeve & Son, 
Inc. On or about May 19, 1961, respondent notified the Department 
that, as president and treasurer of A. H. Gildersleeve & Son, Inc., 
he held a 50 percent stock interest in this corporation (Comp. Exh. 
No. 8). 


8. During the period beginning on or about July 19, 1957 and 
ending July 12, 1961, A. H. Gildersleeve & Son, Inc., maintained a 
loan account with the State of New York National Bank, Kingston, 
New York. Respondent, among other officers of A. H. Gildersleeve 
& Son, Inc., signed notes in favor of the bank, and made periodic 
loan payments to the bank (Comp. Exh. No. 9 and T. pp. 32, 33, 
34). 


9. On or about May 15, 1959, officers of A. H. Gildersleeve & 
Son, Inc., including respondent as treasurer, executed and filed a 
corporate resolution for depositing, signing and borrowing, with 
the National Ulster Bank of Kingston, Kingston, New York. Pursu- 
ant to this resolution, respondent was authorized, among other 
things, to sign checks, borrow sums of money and execute notes in 
payment thereof (Comp. Exh. No. 10). 


10. On or about November 24, 1959, respondent filed a sworn 
financial statement in behalf of A. H. Gildersleeve & Son, Inc., with 
the Fruit and Produce Trade Association of New York, for the pur- 
pose of obtaining credit. On the face of this statement, respondent 
is shown as treasurer of A. H. Gildersleeve & Son, Inc. (Comp. 


Exh. No. 11). 


11. On or about January 7 and 18, 1963, respondent was noti- 
fied by the Department that because of his prior connection with 
A. H. Gildersleeve & Son, Inc., and the unpaid reparation awards 
against that corporation, as set forth in Finding 4, above, ap- 
proval of the Secretary of Agriculture was necessary for the 
continued employment of Morris Kaplan in the business of re- 
spondent, and that a surety bond in the amount of $10,000 would 
be required before such approval would be given. Respondent was 
given an extension of time for posting bond and obtaining the 
Secretary’s approval to March 25, 1963 (Comp. Exh. No. 5). 


12. Respondent has failed and refused to post a bond of 
$10,000 and obtain approval of the Secretary for his self-employ- 
ment under license No. 191333 (T. pp. 16, 17, 18). Notwith- 
standing such failure and refusal, respondent has at all times 
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since April 20, 1961, to the date hereof, continued his self- 
employment under the act and pursuant to license No. 191323. 


CONCLUSIONS 






In the consideration of this case, the following provisions of 


the Perishable Agricultural Commodities Act, as amended, should 


be examined: 





7 U.S.C. 499a. Definitions 
“(1) The term ‘person’ includes individuals, partner- 
ships, corporations, and associations ;” 


“(9) The term ‘responsibly connected’ means affiliated 
or connected with a commission merchant, dealer, or 
broker as (A) partner in a partnership, or (B) officer, 
director, or holder of more than 10 per centum of the 
outstanding stock of a corporation or association ;” 


(10) The terms ‘employ’ and ‘employment’ mean any 
affiliation of any person with the business operations of 
a licensee, with or without compensation, including 
ownership or self-employment.” 


7 U.S.C. 499h(b). Grounds for suspension or revocation 
of license “(b) Except with the approval of the Secre- 
tary, no licensee shall employ any person, or any person 
who is or has been responsibly connected with any 
person— 


“(3) against whom there is an unpaid reparation award 
issued within two years, subject to his right of appeal 
under section 499¢(c) of this title. 


The Secretary may approve such employment at any 
time following non-payment of a reparation award, ... 
if the licensee furnishes and maintains a surety bond 
in form and amount satisfactory to the Secretary as 
assurance that such licensee’s business will be conducted 
in accordance with this chapter and that the licensee 
will pay all reparation awards, subject to the right of ap- 
peal under section 499g(c) of this title, which may be 
issued against it in connection with transactions occur- 
ring within four years following the approval ... The 
Secretary may, after thirty days’ notice and an oppor- 
tunity for a hearing, suspend or revoke the license of 
any licensee who, after the date given in such notice, 
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continues to employ any person in violation of this sec- 
tion.” 


There is no dispute that the nine reparation awards referred 
to in Finding 4 remain unpaid. Iit is respondent’s position, how- 
ever, that he was never a 50 percent holder of stock in A. H. 
Gilderseleeve & Son, Inc., because it was the partnership firm of 
J. Kaplan & Sons which held the 50 percent interest and respond- 
ent had a one-third interest only in the partnership. The record 
shows that at one time the partnership of J. Kaplan & Sons was 
composed of three brothers, Edward, Sidney and Morris Kaplan. 
Edward Kaplan died on November 11, 1955, and Sidney Kaplan 
died on January 20, 1961 (T. p. 59). Respondent contends that 
until the death of his brother, Sidney, on January 20, 1961, he 
had nothing to do with the operation of A. H. Gildersleeve & 
Son, Ine., whose place of business was in Kingston, New York, 
respondent being engaged in conducting the business of J. Kaplan 
& Sons at Newburgh, New York. 


Evidence of record establishes that in addition to the 50 per- 
cent stock interest acquired by J. Kaplan & Sons in A. H. Gilder- 
sleeve & Son, Inc. about the year 1950 (T. pp. 60, 76), of which 
respondent. concedes ownership of a 16-2/3 percent interest (T. 
p. 63), respondent acquired at least another 1214 percent interest 
in the Gildersleeve corporation sometime around May 1960. This 
was accomplished when Morton C. Fenning, secretary and owner 
of a 25 percent stock interest in Gildersleeve, transferred his 
interest to respondent and Sidney Kaplan (Comp. Exh. Nos. 8 
and 12). In the absence of any evidence to rebut complainant’s 
proof showing the acquisition of this additional stock interest, iit 
is concluded that during the period beginning about May 1960 
through the month of July, 1961 (Comp. Exh. No. 9), respondent 
held a 29-1/6 percent interest in the outstanding stock of A. H. 
Gildersleeve & Son, Inc. 


That respondent may have acquired a stock interest in Gilder- 
sleeve running as high as 55 percent is evidenced by three reports 
to the Department which he made in 1961 (Comp. Exh. No. 3). 
On one of these reports, respondent showed himself as holder of 
a 55 percent stock interest, while on the other two he claimed a 
50 percent interest. According to respondent, these percentages 
were in obvious error (T. p. 64), made without consulting records 
(T. p. 65), and at a time when his mind was “in a whirl” and 
he inserted the figures “without thinking” (T. pp. 68, 69). These 
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explanations are entitled to little weight particularly when con- 
sideration is given to the fact that at the time in question, re- 
spondent reported himself as being president and treasurer of 
the Gildersleeve corporation (see Department’s letter of May 19, 
1961, to respondent—Comp. Exh. No. 8). It is significant too, 
that prior to the time he filed these reports, respondent was 
then the owner of a 29-1/6 percent stock interest in the Gilder- 
sleeve corporation, as concluded above. 


The testimony of complainant witnesses, and the documentary 
proof in support thereof, overwhelmingly establish that in the 
period May 1959 through July 1961, respondent was an officer in 
A. H. Gildersleeve & Son, Inc., first as treasurer (Comp. Exh. 
Nos. 10, 11), and later as president and treasurer (Comp. Exh. 
No. 3). A complainant witness, F. H. Kolts, Assistant Cashier of 
the State of New York National Bank, Kingston, New York, 
testified that under the Gildersleeve resolution filed with the 
bank on May 15, 1959 (Comp. Exh. No. 10), showing respondent 
listed thereon as treasurer, the bank looked to respondent as a 
responsible officer of the corporation (T. p. 39). This witness 
also testified that from about February 1961 until final payment 
was made on the Gildersleeve loan account on July 12, 1961 
(Comp. Exh. No. 9), the bank looked to respondent alone in ob- 
taining satisfaction of the corporate loan (T. p. 34). On cross- 
examination, respondent acknowledged that in the latter part of 
1960 (T. p. 79) he visited the Gildersleeve place of business in 
Kingston once a week to sign Gildersleeve checks in payment of 
merchandise purchased and to “see the way the people were con- 
ducting themselves in running the business there, the manager, 
the help. I looked over the equipment there, seen how the equip- 
ment was, and told the people how to take care of things while I 
was up there” (T. p. 78). Respondent’s testimony was corrobo- 
rated by that of a Department marketing specialist, Frank C. 
Tilghman (T. p. 47). We are satisfied from the record in this pro- 
ceeding that in the period May 1959, through July 1961, respond- 
ent was an officer and holder of more than 10 per centum of the 
outstanding stock in A. H. Gildersleeve & Son, Inc., and it is so 
concluded. 


In denying any violation of section 8(b) of the act, as alleged 
in paragraph 7 of the complaint, respondent avers in his answer 
that he is the owner and operator of the business and is not an 
employee of such business. In view of the definition given to the 
terms “employ” and “employment” under the act, all as set forth 
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above, respondent’s contention is without merit for both terms 
are expressly defined to include ownership or self-employment in 
the business operations of a licensee. 


Respondent’s action in continuing to employ himself as owner 
and operator of the business of J. Kaplan & Sons under license 
No. 191333, without posting a surety bond and obtaining the ap- 
proval of the Secretary for such employment, constitutes a viola- 
tion of section 8(b) of the act. The license described in Finding 
2, above, should be revoked. 


The many contentions of the parties presented in this proceed- 
ing have been considered and whether mentiond herein, any sug- 
gestions, requests, etc., inconsistent with this decision are hereby 


denied. 


PROPOSED ORDER 


The license of Morris Kaplan, doing business as J. Kaplan & 
Sons, and any other license held by respondent under the act are 
hereby revoked, effective immediately upon service hereof upon 
respondent. 


The facts and circumstances shall be published. 
Copies of this order shall be served upon the parties. 


(No. 8726) 


Tue A. E. ALBERT & SONS, INC. v. MANHAN POTATO CHIP CoM- 
PANY, DIVISION OF CHEF’S FoopD PRopucts, INC. PACA Docket 
No. 9170. Decided October 17, 1963. 


Statute of Limitations — Intrastate Transactions — 
Reparation Awarded — Default Order 


Respondent is ordered to pay to complainant the amounts due only on those 
transactions that are not barred by the 9-month statute of limitations 
and are within the jurisdiction of the Secretary. 


Mr. Kenneth B. Bowen, of Northampton, Massachusetts, for complainant. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed April 23, 1963. The formal com- 
plaint was filed May 29, 1963. It is alleged that complainant and 
its assignor sold to respondent, in interstate commerce, 35 ship- 
ments of potatoes during the period June 1, 1962, to January 15, 
1963, at contract prices totalling $22,976.46, but that respondent 
has paid only $100 of this amount, leaving a balance of $22,876.46 
due and owing to complainant. A copy of the formal complaint 
was served upon respondent and respondent has not filed an an- 
swer thereto. The issuance of an order without further procedure 
is appropriate, pursuant to section 47.8(d) of the rules of practice 
(7 CFR 47.8(d)). 


Complainant, The A. E. Albert & Sons, Inc., is a corporation 
who address is Worthington, Massachusetts. Respondent, Manhan 
Potato Chip Company, Division of Chef’s Food Products, Inc., is 
a corporation whose address is 92 King Street, Northampton, 
Massachusetts. At the time of the transactions involved herein, 
respondent was licensed under the act. 


The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order, with the following exceptions: We 
have no jurisdiction over the four transactions taking place be- 
tween June 1 and June 6, 1962, totaling $3,689.80, since neither an 
informal nor the formal complaint as to them was filed within 9 
months after the alleged causes of action accrued. We may con- 
sider these transactions for another reason, however, and that is 
with reference to the application of the part payment of $100 
remitted to complainant by respondent. The general rule of law 
provides that when neither the debtor nor the creditor makes a 
timely exercise of his power to apply a payment to one of several 
debts, the law will apply the payment in the way most beneficial to 
the creditor. It appears that in this case neither complainant nor 
respondent applied this payment to any one of the several debts 
involved herein. Following this rule, we will apply the $100 pay- 
ment to the four oldest accounts barred by the 9-month statute 
of limitation. These are the transactions which took place between 
June 1 and June 6, 1962. 


In addition to the foregoing, we may not make an award of 
reparation with respect to the purchase prices of those seven lots 
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of potatoes totaling $3,525.90 and designated as “local” in Ex- 
hibit No. 1 of the formal complaint. This is due to the fact that 
complainant has failed to establish the interstate character of 
these transactions, which is essential to our jurisdiction. 


The total purchase price of the 24 lots over which we have juris- 
diction is $15,760.76. Respondent’s failure to pay this sum to com- 
plainant is in violation of section 2 of the act. Accordingly, within 
30 days from the date of this order, respondent shall pay to com- 
plainant, as reparation, $15,760.76, with interest thereon at the 
rate of 5 percent per annum from October 1, 1962, until paid. 


The facts shall be published and copies of this order shall be 
served upon the parties. 


(No. 8727) 


VALLEY PACKING SERVICE v. FRESNO FROZEN Foops, INC. PACA 
Docket No. 8926. Decided October 18, 1963. 


Choice of Forum — Double Litigation — Dismissal 
of Complaint and Counterclaim 


Prior to arrangement for oral hearing in this proceeding before the Depart- 
ment the respondent filed suit in a State court based on the same issues 
in this reparation proceeding. The Department offered the parties a 
choice of forums in order to avoid double litigation and the parties 
elected to proceed in the State court. Therefore, the complaint and 
couunterclaim before the Department are dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant, a broker, re- 
quested an award of reparation against respondent in connection 
with respondent’s alleged failure to pay brokerage to complainant 
arising out of transactions involving frozen peaches in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant and respondent, respectively. 
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Respondent also was served with a copy of the formal complaint. 
Respondent filed an answer to the formal complaint, denying 
liability to complainant, and asserting a counterclaim. Respondent 
in the counterclaim alleged—in substance—that complainant 
breached a contract made with respondent, in which complainant 
had agreed to place 80 carloads of military pack peaches for re- 
spondent, but that complainant had failed to do so. Complainant 
filed a reply to the counterclaim, denying the claims set forth 
therein, and requesting an oral hearing. 


Prior to arrangements being made for the oral hearing, re- 
spondent advised the Department that it had filed a suit in the 
Superior Court of Fresno County, California, predicated on the 
facts which form the basis of this action. Respondent also pointed 
out that in its opinion the issues presented to the Court would be 
the same as those joined by the pleadings filed with the Depart- 
ment under the Perishable Agricultural Commodities Act and 
would involve a double litigation of each of the issues if the 
case proceeded before the Secretary under the act. 


Subseqently the parties submitted to the Department copies of 
the pleadings filed with the Superior Court of Fresno County, and 
the Department, after examining these pleadings, determined that 
the issues before the Court and those before the Department were 
the same. Following this determination, the Department offered 
the parties a choice of forums in which to proceed, in order that 
duplicate litigation of the issues might be avoided. The parties 
elected, in effect, to pursue their remedy in the Superior Court of 
Fresno County, California. 

































Accordingly, it is concluded that this proceeding under the 
Perishable Agricultural Commodities Act should be dismissed, 
both as to the complaint and the counterclaim. 


The complaint and counterclaim are dismissed. 


Copies hereof shall be served upon the parties. 


(No. 8728) 


HARRY RYDZEWSKI v. LESTER VANDERBERG. PACA Docket No. 
8883. Decided October 28, 1963. 
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Interstate Commerce — Jurisdiction 


Sale contemplating shipment of produce in interstate commerce within 
jurisdiction of the Secretary under the act. 


Burden of Proof — Liability 
Buyer’s failure to establish existence of warranty, notice of a breach to the 
seller and damages results in buyer’s liability for the contract purchase 
price. 
O’Melia & Kaye, of Rhinelander, Wisconsin, for complainant. Lepp & Lepp, 
of Kenosha, Wisconsin, for respondent. Mr. Edward A. Slater, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed September 12, 1962, and the 
formal complaint was filed October 8, 1962. Complainant seeks 
to recover $966, which is alleged to be the price of a truckload of 
potatoes sold and delivered to respondent in May 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on October 25, 1962. On the 
same day a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. Respondent filed 
an answer to the complaint on November 14, 1962, generally 
denying the allegations. On February 11, 1963, respondent filed 
an amended answer generally denying the allegations in the com- 
plaint and affirmatively alleging that he purchased U.S. No. 1 
potatoes whereas the potatoes delivered were Commercial grade. 


An oral hearing was held at Antigo, Wisconsin, on March 19, 


1963. Complainant was represented by counsel. Each party testi- 
fied for himself. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry Rydzewski, whose ad- 
dress is Route 1, Three Lakes, Wisconsin. 

2. Respondent is an individual, Lester Vanderberg, whose ad- 
dress is Post Office Box 38, Antigo, Wisconsin. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 
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3. On or about May 2, 1962, in contemplation of shipment in 
interstate commerce, complainant orally agreed to sell and re- 
spondent orally agreed to buy 400 100-pound sacks of Russett 
Burbank potatoes at $2.30 per cwt., f.o.b. complainant’s farm, to 
be picked up by respondent’s trucker. Payment was to be made 
5 days after delivery. 


4. By agreement of the parties the number of sacks was 
changed from 400 to 420. On May 4, 1962, respondent’s trucker 
picked up 420 sacks of potatoes at complainant’s farm and trans- 
ported them to Antigo. 


5. On May 5, 1962, respondent obtained a Federal inspection 
of the truckload at Antigo. The certificate of such inspection 
reads, in part, as follows: 


“U.S. Comercial, average 90% U.S. No. 1 quality, Size 
A. 


“Grade defects range from 5 to 13% average 9% includ- 
ing 1% causing serious damage. Defects consist of sun- 
burn, bruises, and misshapen potatoes. No soft rot.” 


6. On May 5, 1962, respondent sold and delivered the potatoes 
to a third party. 


7. No part of the agreed purchase price of $966 has been 
paid by respondent to complainant. 


8. The formal complaint was filed on October 8, 1962, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that the sale to 
respondent was made contemplating shipment in interstate com- 
merce. Respondent denied this allegation in his answer. At the 
time of the transaction involved herein, complainant was a potato 
grower and respondent was a potato dealer and broker. Complain- 
ant testified that over 50 percent of the potatoes grown in Wis- 
consin each year are shipped out of the State. He further 
testified that, during the contract negotiations, respondent said he 
had some canneries and other buyers near Chicago, Illinois, who 
were very much interested in buying the potatoes from respond- 
ent. This testimony was not denied or contradicted by respondent. 
He testified that he sold the potatoes to a big dealer, whose name 
he would not disclose, and that the potatoes. probably went to a 
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point outside of Wisconsin. The foregoing evidence is sufficient 
in our opinion to establish that the potatoes were sold for ship- 
ment in interstate commerce and, therefore, the transaction is 
within the jurisdiction of the Secretary. 


Respondent’s principal contention is that the potatoes were 
represented or warranted by complainant to be U.S. No. 1, Size 
A. Admittedly, the potatoes delivered to respondent were not 
U.S. No. 1. The United States Standards for potatoes (7 CFR 
51.1540 et seq.) provides for the U.S. No. 1 grade a tolerance 
of 6 percent for external defects and 5 percent for internal de- 
fects or a total of 11 percent. Although the potatoes involved 
herein had only 9 percent defects, they were all external. 


Complainant testified that on March 2, 1962, respondent came 
to his farm and inspected 340 sacks of potatoes which had been 
graded by complainant; that respondent did not ask for U.S. No. 
1 grade potatoes; and that he told respondent previous loads had 
been federally inspected at his farm and they graded only 89 to 
92 percent of U.S. No. 1. Complainant further testified that he 
asked respondent for payment about four times after shipment; 
that on each occasion respondent stated he was waiting for pay- 
ment from his customer but he promised payment in full; and 
that respondent’s first objection to the grade of the potatoes was 
in his answer. In this connection, complainant offered in evidence 
the following letter from respondent dated August 8, 1962, which 
was in reply to one from complainant’s attorney demanding pay- 
ment of the agreed price: 


“We are very sorry to have allowed this account to get 
in arrears as we have always had good dealings with 
Mr. Rydzewski. We got into a financial bind and could 
not do anything about it. However, we do have a grow- 
ing crop of potatoes and will start digging in September 
so, during the month of September we will be able to 
liquidate this account in full (with interest) .” 


Respondent testified that he bought the potatoes from com- 
plainant to fill a particular order for U.S. No. 1 grade, and that 
while he did look at some loose potatoes in bins, he ordered U.S. 
No. 1, Size A, potatoes. In support of this position, respondent 
points to the pickup order prepared by him and given to the 
trucker which specified 420 sacks of U.S. No. 1, Size A, Russett 
Burbank potatoes. Respondent further testified that he tried to 
telephone complainant following the Federal inspection on May 5 
but could not reach complainant, and that the next day, a Sunday, 
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he met complainant in Antigo and told him the potatoes did not 
grade U.S. No. 1 and he would have to have an allowance. 


Although respondent took the position at a prehearing con- 
ference, immediately preceeding the oral hearing, that he re- 
jected the load of potatoes and sold them for complainant’s 
account, his testimony at the hearing was that he resold them on 
May 5 at a discount, the amount of which he could not remember. 
Since the resale took place prior to the claimed conversation with 
complainant, it is obvious that respondent accepted them. Having 
accepted the potatoes, respondent is liable for the price thereof, 
less any damages resulting from a breach of warranty on com- 
plainant’s part. A prerequisite to any recovery, however, is that 
notice of the breach must have been given to the seller within a 
reasonable time after the buyer knows, or ought to know of such 
breach. Stott & Reid v. Community Produce Co., 16 A.D. 349. 
Respondent had the burden of proving by a preponderance of the 
evidence the alleged warranty, notice, and damages. Hagen Potato 
Co. v. Arties Food Products, 20 A.D. 1079. 


In our opinion, respondent has not sustained the burden of 
proving the claimed warranty of U.S. No. 1 grade or the claimed 
notice of breach. Furthermore, respondent testified that he did 
not know whether he sustained any damages. Accordingly, it is 
concluded that the failure of respondent to pay to complainant 
the purchase price of $966 is in violation of section 2 of the act. 
Reparation should be awarded to complainant in that amount, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $966, with interest thereon at 
the rate of 5 percent per annum from June 1, 1962, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 8729) 


MEXICAN PRODUCE COMPANY v. WORLD WIDE PRODUCE Co., INC. 
PACA Docket No. 8645. Decided October 31, 1963. 
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Order Upon Reconsideration 


Upon reconsideration, it is concluded that the novation entered into by the 
parties was not conditioned upon disposal of the produce by a particular 
commission merchant and that therefore the controversy should be de- 
termined under the new agreement rather than under the original con- 


tract. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on July 30, 1963, awarding complainant repara- 
tion in the amount of $3,252.24, the full purchase price of the to- 
matoes involved herein. The order was based upon the conclu- 
sions that there was a condition precedent to the novation between 
the parties, that the condition was not met, and that the rights 
and liabilities of the parties should be determined in accordance 
with the terms of the original contract. 


A copy of the order of July 30, 1963, was served upon respond- 
ent on July 31, 1963. On August 8, 1963, and within the time al- 
lowed therefor, respondent filed a petition for reconsideration. A 
copy of the petition was served upon counsel for complainant, and 
an answer to the petition was filed on behalf of complainant. 


Respondent’s principal contention is that the order of July 30, 
1963, was in error in holding that there was a condition precedent 
to the novation agreed to by the parties after arrival of the toma- 
toes at destination. Respondent urges in its petition that a defin- 
ite, conclusive novation took place between the parties, which in 
no way involved a condition precedent to the formation of such 
novation. Respondent requests, therefore, a reconsideration of the 
prior order in the light of authorities referred to, and that a new 
order be issued consistent with the facts and the law. 


After a thorough reexamination of the evidence in this case, it is 
concluded that we were in error in finding that there was a condi- 
tion precedent to the existence of a novation. Upon reconsidera- 
tion, we believe that the evidence does not justify a conclusion 
that it was the intention of the parties that if the tomatoes were 
not sold by the third party selected by complainant for that pur- 
pose, complainant’s agreement to share one-half of the loss would 
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not be effective. As was stated in our prior order, when com- 
plainant was advised of respondent’s dissatisfaction with the to- 
matoes, complainant called respondent by long distance telephone 
and during a discussion between the parties concerning the condi- 
tion of the tomatoes, respondent asked to be relieved of the car. 
Complainant then offered respondent the three alternatives for 
disposing of the car, the one which was accepted by respondent 
being that the car would be turned over to the Thomas Colace 
Company, designated by complainant, for resale of the tomatoes, 
and if any loss occurred, complainant would split such loss fifty- 
fifty with respondent. In accordance with this agreement, respond- 
ent issued a diversion order to the Thomas Colace Company and 
delivered the carload of tomatoes to the party designated by com- 
plainant. This was the full duty or performance required of re- 
spondent under the new agreement or novation. 


Since there was no clear expression at the time the new agree- 
ment was made that complainant agreed to split the loss only if 
the tomatoes were sold by the Thomas Colace Company, it is con- 
cluded that there were no conditions attached to complainant’s of- 
fer which was accepted by respondent. The fact that the third 
party chosen by complainant did not actually sell the car of toma- 
toes, which was subsequently abandoned to the carrier, did not 
affect the agreement to share whatever loss might ensue. Certain- 
ly, respondent had no control over the circumstances or the toma- 
toes after they were removed from its possession by its act of 
diversion to the third party in performance of its part of the new 
agreement entered into by the parties. 


Upon reconsideration, we conclude that respondent, pursuant 
to the new agreement, should be held liable to complainant for 
one-half the loss of $3,252.24, or $1,626.12. The order of July 30, 
1963, is hereby amended to provide that respondent shall pay to 
complainant, as reparation, the sum of $1,626.12, instead of 
$3,252.24, with interest thereon at the rate of 5 percent per an- 
num from May 1, 1961, until paid. The prior order, as modified by 
this order, is hereby reinstated. 


The reparation awarded herein shall be paid 30 days from the 
date of this order. The facts and circumstances set forth herein 
shall be published, and copies of this order shall be served upon 
the parties. 
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DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 8730) 


PACA Docket No. 9172. Dismissed October 15, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8731) 


PACA Docket No. 9081. Dismissed October 24, 1693, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8732) 


PACA Docket No. 9183. Dismissed October 30, 1963, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 8733) 


CALAVO GROWERS OF CALIFORNIA v. BOLER FRUIT & VEGETABLE 
CoMPANY. PACA Docket No. 9197. Reparation of $968.75 with 
5 percent interest from June 1, 1963, awarded complainant 
against respondent in order issued October 1, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8734) 


MENDELSON-ZELLER Co., INC. v. B & F BROKERAGE. PACA Docket 
No. 9200. Reparation of $1,826.66 with 5 percent interest from 
July 1, 1963, awarded complainant against respondent in order 
issued October 4, 1963 by Thomas J. Flavin, Judicial Officer. 
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(No. 8735) 


NEW PACK PRODUCTS, INC. v. MICHAEL SAPERSTEIN. PACA 
Docket No. 9153. Reparation of $689.50 with 5 percent interest 
from March 1, 1963, awarded complainant against respondent 
in order issued October 4, 1963, by Thomas J. Flavin, Judicial 
Officer. 


(No. 8736) 


CALAVO GROWERS OF CALIFORNIA v. WOODY HERRIN PRODUCE. 
PACA Docket No. 9203. Reparation of $348.60 with 5 percent 
interest from June 1, 1963, awarded complainant against re- 
spondent in order issued October 7, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8737) 


BODINE PRODUCE COMPANY v. T. A. MASON PRODUCE. PACA 
Docket No. 9192. Reparation of $799.80 with 5 percent interest 
from June 1, 1963, awarded complainant against respondent 
in order issued October 14, 1963, by Thomas J Flavin, Judicial 
Officer. 


(No. 8738) 


BULLER BROS. PRODUCE SALES, INC. v. W T AND H PRODUCE Co., 
Inc. PACA Docket No. 9206. Reparation of $718.57 with 5 
percent interest from December 1, 1962, awarded complainant 
against respondent in order issued October 14, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8739) 


DONALD BARKLEY v. BOLER FRUIT & VEGETABLE COMPANY. PACA 
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Docket No. 9208. Reparation of $1,462.08 with 5 percent inter- 
est from July 1, 1963, awarded complainant against respondent 
in order issued October 15, 1963, by Thomas J. Flavin, Judicial 


Officer. 


(No. 8740) 


DEAN WITTER & Co. v. H. JAcoBs Potato Co. PACA Docket No. 
9210. Reparation of $1,046.33 with 5 percent interest from 
June 1, 1962, awarded complainant against respondent in order 
issued October 15, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8741) 


GRIDLEY, MAXON & CO. v. MACDONALD PACKING Co. PACA 
Docket No. 9212. Reparation of $822.95 with 5 percent interest 
from November 1, 1962, awarded complainant against respond- 
ent in order issued October 15, 1963, by Thomas J. Flavin, 


Judicial Officer. 


(No. 8742) 


LAKE HAMILTON COOPERATIVE, INC. v. WALKER PRODUCE. PACA 
Docket No. 9211. Reparation of $358.13 with 5 percent interest 
from December 1, 1962, awarded complainant against respond- 
ent in order issued October 15, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8743) 


PRODUCE CREDIT ASSOCIATION, INC. v. ELLERY FRUIT EXCHANGE, 
Inc. PACA Docket No. 9209. Reparation of $269.50 with 5 
percent interest from December 1, 1962, awarded complainant 
against respondent in order issued October 15, 1963, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 8744) 


BOLER FRUIT & VEGETABLE COMPANY v. T. A. MASON PRODUCE. 
PACA Docket No. 9214. Reparation of $594.90 with 5 percent 
interest from April 1, 1963, awarded complainant against re- 
spondent in order issued October 17, 1963, by Thomas J. 
Flavin, Judicial Officer 


(No. 8745) 


BOLER FRUIT & VEGETABLE COMPANY v. VEGETABLE PACKERS INC. 
PACA Docket No. 9213. Reparation of $453.75 with 5 percent 
interest from March 1, 1963, awarded complainant against re- 
spondent in order issued October 21, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8746) 


HARRY GOLDBERG v. TASTIE MADE Foops. PACA Docket No. 9187. 
Reparation of $130 with 5 percent interest from November 1, 
1962, awarded complainant against respondent in order issued 
October 23, 1963, by Thomas J. Flavin, Judical Officer. 


(No. 8747) 


EASTERN POTATO DEALERS v. BRENNER PRODUCE COMPANY. PACA 
Docket No. 9225. Reparation of $936.88 with 5 percent interest 
from February 1, 1963, awarded complainant against respond- 
ent in order issued October 30, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8748) 


KALEEL BROTHERS, INC. v. DIAMOND WHOLESALE PRODUCE. PACA 
Docket No. 9229. Reparation of $733.21 with 5 percent interest 
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from February 1, 1963, awarded complainant against respond- 
ent in order issued October 30, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8749) 


NEW-PACK PRODUCTS, INC. v. H & E PRopUcE Co. PACA Docket 
No. 9236. Reparation of $116.60 with 5 percent interest from 
May 1, 1963, awarded complainant against respondent in order 
issued October 30, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8750) 


WASHINGTON-PACIFIC SALES, INC. v. L & M FooD DISTRIBUTORS. 
PACA Docket No. 9232.. Reparation of $4,285.40 with 5 per- 
cent interest from May 1, 1963, awarded complainant against 
respondent in order issued October 30, 1963 by Thomas J. 
Flavin, Judicial Officer. 


(No. 8751) 


ALBANY FROZEN Foops, INC. v. L & M Foop DISTRIBUTORS. PACA 
Docket No. 9223. Reparation of $1,050 with 5 percent interest 
from May 1, 1963, awarded complainant against respondent 
in order issued October 31, 1963, by Thomas J. Flavin, Judicial 
Officer. 


(No. 8752) 


KENNETH R. GIBSON v. WILLIAM R. CARD Co. PACA Docket No. 
9221. Reparation of $945 with 5 percent interest from Febru- 
ary 1, 1963, awarded complainant against respondent in order 
issued October 31, 1963, by Thomas J. Flavin, Judicial Officer. 





